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Preface 


More than 20 years have passed since the downfall of socialist systems in 
Central and Eastern Europe. To usher in stable transformation processes, ut- 
most priority was given to the recognition of property rights, an indispensa- 
ble requirement for free market economies. Regulators soon came to realize 
that the success of transformation was conditioned on a more systematic ap- 
proach towards codified private law and business law. Current law studies on 
individual Eastern European countries fail to portray the full sway of trans- 
formation dynamics. Moreover, they do not disclose that national policy re- 
sponses after 1989 are far from homogeneous. Legislative projects oscillate 
between ‘old’ socialist codifications and a distinctly autonomous approach. 
Some countries in Eastern Europe are committed to the acquis communau- 
taire. Others do not envisage membership in the European Union. All ofthem 
have strong civil law traditions. In March 2009, the Max Planck Institute for 
Comparative and International Private Law and the Institute of East Euro- 
pean Law of the University of Kiel held an international symposium in Ham- 
burg to scrutinize transformation processes from a long-term perspective, 
based on multi-country comparisons. In this conference volume, interna- 
tional policy advisors and scholars from Eastern and South Eastern Europe 
(Bosnia and Herzegovina, Bulgaria, Croatia, Hungary, Poland, Romania, 
Russia, Serbia, Slovenia and Ukraine) assess codification processes in classic 
private law fields and company and capital market laws. The policy section 
serves as a prelude to a rigorous analysis of general civil law and property law 
problems. The section on company law in Eastern Europe concludes. 

The editors are grateful to the Deutsche Forschungsgemeinschaft, the 
Robert-Bosch-Stiftung and the Belgrade office of the Deutsche Gesellschaft 
für Technische Zusammenarbeit (GTZ) for funding the conference. Without 
their support, the contributors could not have studied the characteristics of 
autonomous developments of private law in Eastern Europe and the fate of 
legal transplants with such enthusiasm. This volume has benefited enormously 
from unfailing linguistic and editorial help from Dr. Eugenia Kurzynsky- 
Singer, locasta Godlieb and Alexander Kroeber. Ingeborg Stahl deserves 
special praise. Her expertise and cheerfulness were decisive in channelling 
the constant flow of manuscripts into a book. 


Hamburg, November 2010 Christa Jessel-Holst, Rainer Kulms 
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Private Law in Eastern Europe 


Autonomous Developments or Legal Transplants? 
— Welcome Address — 


When the socialist regimes in Central and Eastern Europe collapsed after 
1990, a new era in the development of private law started. While it had 
previously been difficult in socialist countries, to identify any legal rela- 
tionship as “private”, Mestmdcker characterized the new situation as a re- 
naissance of the civil society and its law.’ Indeed, the new social order that 
was established everywhere built upon private initiative pursuing private 
interests, and policymakers throughout Central and Eastern Europe shared 
the expectation that the pursuance of private interests in a competitive 
environment would further the public good. 

As a consequence, private law had to be re-construed or even re-written 
with the aim of creating a legal framework that would fit private plans and 
reduce the possibility of state intervention in the public interest to a mini- 
mum. In several countries the political and legal elite even considered a 
complete overhaul of their national private law legislation as necessary. A 
new wave of codification rolled ashore in countries such as Russia or the 
Baltic Republics; in Hungary, Poland, the Czech Republic and Slovakia 
codification projects have been put on track and may succeed in the years 
ahead. 

Of course, these projects are not only driven by the turn of society to- 
wards private initiative and a market economy. It is safe to assume that 
regaining full independence after the breakdown of the Warsaw Pact has 
inspired national feelings in many countries and brought about the desire 
for national symbols. As we know from the enactment of the first genera- 
tion of civil codes throughout the 19" century the civil code has often been 
considered as a symbol of national cohesion. 

Other motivations that may appear more economic or technocratic have 
equally contributed to the continuous stream of private law legislation in 


! Ernst-Joachim Mestmdcker, Die Wiederkehr der bürgerlichen Gesellschaft und 
ihres Rechts, Lecture delivered at the Annual Meeting of the Max Planck Society (Haupt- 
versammlung der Max-Planck-Gesellschaft) in Berlin, 7 June 1991, in: Rechtshisto- 
risches Journal 10 (1991), 177 et seq. 
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Central and Eastern Europe. There were indeed large gaps in the existing 
legislation which had to be filled. For example laws on corporate entities 
were either absent or outdated after 50 years of an economy driven by state 
enterprises. In a similar vein, there had been no need for insolvency laws 
in socialist times; pertinent statutes were badly needed now. While state 
enterprises had received their operating funds through grants received from 
the central government in accordance with the central economic plans, they 
were now under a constraint to acquire fresh money from capital markets 
which would grant credit in accordance with the securities provided. How- 
ever, security rights whether in movable or immovable assets were largely 
undeveloped or nonexistent, in particular where real property was owned 
by the State. Similar deficits could be observed in the field of banking 
contracts or insurance contracts. 

These are but some examples of a huge task that was very aptly cap- 
tured by the term “Systemtransformation” or “transformation of systems". 
In fact, legal systems had to be “reinvented” or conceived anew, and this 
was not limited to private law but included large parts of public law and 
criminal law as well. Scholars from both law and economics soon realized 
the fundamental and comprehensive character of this task which is evi- 
denced, inter alia, by the foundation of a Max Planck Institute on the trans- 
formation of economic systems in Jena in the mid-1990s and the organiza- 
tion, by the predecessors of the present directors in 1996, of a symposium 
on the transformation of systems in our Institute. 

Almost 20 years have gone by since these first efforts. The European 
Union has proved a great attraction for most countries in Central and East- 
ern Europe. In 2004 and 2007 ten countries from this region joined the 
European Union as new Members. European integration has inevitably 
affected the legal systems of these countries, in particular through the 
implementation of the acquis communautaire. Given the increasingly 
intense impact of Union law on the whole legal system of the Member 
States, an autonomous development of their legal systems appears un- 
likely, even in areas which are not directly covered by Union law. The 
same can be said for those countries which, without being a Member of the 
European Union, aspire towards membership. 

This explains the overarching topic of this conference: While the coun- 
tries of Central and Eastern Europe have succeeded in regaining their 
national independence which should be a basis for an autonomous devel- 
opment of law including private law, the dynamics of European integration 
generate practical needs and, in fact, narrow the political latitude of 


? Ulrich Drobnig/Klaus J. Hopt/Hein Kótz/Ernst-Joachim Mestmdcker, eds., System- 
transformation in Mittel- und Osteuropa und ihre Folgen für Banken, Bórsen und Kredit- 
sicherheiten, Tübingen 1998. 
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national legislators even in the areas still left under unrestricted national 
sovereignty. Moreover, several countries might prefer to follow model 
legislation that has proven satisfactory in Western European countries. The 
reception of such transplants may be a particularly promising way for 
small jurisdictions which have only had a few years to digest a huge mass 
of Union law, developed over 50 years and which Western countries have 
had sufficient time to adjust to. 

These are the potential extremes of the development of private law in 
Central and Eastern Europe after 1990. The enquiry of this conference is 
directed to three specific areas which mirror these influences in rather dif- 
ferent ways: While company law has been subject to EU influence to a 
large extent ever since the 1960s, the impact of Union law in the field of 
contracts has been more recent and much more limited, namely to con- 
sumer contracts; the restrictions imposed by Union law are probably least 
significant in the field of property, where consequently, we may expect a 
more distinct national character of the law to be generated by autonomous 
developments. Before we approach the more specific areas of the law, 
some more general and theoretical analysis will prepare the terrain for spe- 
cific enquiries. 

From the list of speakers at this conference, significant differences 
emerge concerning their nationality. While all of them represent countries 
which adhered to doctrines of socialist law before 1990, some of them 
originate in countries which are now Member States of the European 
Union, others are nationals of candidate countries, and a third group is 
from countries which for the foreseeable future will be good neighbours, 
but not Members. This composition of our guests promises some insights 
into the variety of legal solutions and their embeddedness in the respective 
legal systems as well. Let me conclude by wishing you a warm welcome to 
the Max Planck Institute and to wish all of us an interesting conference. 


Jürgen Basedow 


A. Perspectives of Civil Law in Eastern Europe 
Policy Issues 


Optimistic Normativism after Two Decades of Legal 
Transplants and Autonomous Developments 


RAINER KULMS 
I... -Origins ofa Conference zen beue iic meti 7 
П. Legal Origins, the Acquis Communautaire and Notions of Efficiency....................... 9 
Ш. Whither Private Law in Eastern Еџгоре?............................. е 11 


I. Origins of a Conference 


When Ajani assessed the transformation processes in Russia and Eastern 
Europe in 1995, he noted a strong sense of ‘optimistic normativism’. Law 
had come to be seen as an instrument of social engineering, indispensable 
for the creation of a free market'. The European Union shared this nor- 
mative approach^: The Commission's ‘White Paper on the Preparation of 
Associated Countries of Central and Eastern Europe for Integration into 
the Internal Market of the Union' urges associated countries to adopt inter- 
nal market legislation and to establish structures to support the economic 
reform process? . The EU's Copenhagen criteria require a new Member 


' Ajani, By Chance and Prestige: Legal Transplants in Russia and Eastern Europe, 
Am. J. Comp. L. 43 (1995), 93 (103); cf. id., Law and Economic Reform in Eastern 
Europe — The Transition from Plan to Market during the Formative Years of 1989 — 
1994, in: Buxbaum/Mádl (eds.), State and Economy, Int'l. Encyclop. Comp. L. Vol. 
XVII, Ch. 3 (2006). 

? Cf. Ajani, Transfer of Legal Systems from the Point of View of the “Export 
Countries”, in: Drobnig/Hopt/Kótz/Mestmácker, Systemtransformation in Mittel- und 
Osteuropa und ihre Folgen für Banken, Bórsen und Kreditsicherheiten (Beitráge zum 
auslándischen und internationalen Privatrecht 64 (1998)), 39 (51 et seq.); and Madi, State 
and Economy in Transformation — Revolution by Law in the Central and Eastern Euro- 
pean Countries, in: Buxbaum/Mádl (eds.), State and Economy, Int'l. Encyclop. Comp. L. 
Vol. XVII, Ch. 2 (2000). 

3 COM(95) 163final, Brussels 3 May 1995. 
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State to maintain political stability (including institutions guaranteeing 
democracy and the rule of law) and to accept the Community acquis’. 

Two decades after the end of socialist law, legal transplants are com- 
monplace for comparative lawyers who reflect on the trajectory of legal 
and economic change in transformation countries’. Closer inspection sug- 
gests that private law developments in Eastern Europe are more complex, 
going well beyond the mere observance of non-domestic blueprints?. By 
ignoring the institutional peculiarities of the ‘importing’ country, standar- 
dised legal transplants and harmonisation schemes have become unduly 
rigid’. After a sobering experience in privatizing state-owned enterprises 
Black/Kraakman/Tarrassova acknowledged that endogenously developed 
traditions matter more than the most sophisticated privatisation schemes: 
Hayek had triumphed over Coase*. Governments should focus on building 
institutions to “control self-dealing and to support a complex market econ- 
оту””. Although this does not deny the analytical value of econometrics 
and models measuring efficiency”, institutional and political economy 


^ European Union Press Release of 22 June 1993 (DOC/93/3), European Council in 
Copenhagen 21—22 June 1993, Conclusions of the Presidency <http://europa.eu/rapid/ 
pressReleasesAction.do?reference-DOC/93/3&format-HTML &aged-1 &language-EN & 
guiLanguage-en). 

? Cf. Pistor/Keinan/Kleinheisterkamp/West, Evolution of Corporate Law and the 
Transplant Effect: Lessons from Six Countries, The World Bank Research Observer 18 
(1) (2003), 89 et seq., and country studies in: Welser (ed.), Privatrechtsentwicklung in 
Zentral- und Osteuropa, Veróffentlichungen der Forschungsstelle für Europáische Rechts- 
entwicklung und Privatrechtsreform an der Rechtswissenschaftlichen Fakultät der Uni- 
versitát Wien 1 (2008). For a spirited criticism of legal transplants see Legrand, The 
Impossibility of *Legal Transplants', Maastricht J. Eur. & Comp. L. 4 (1997), 111 (113 et 
seq.). 

Cf. Graziadei, Legal Transplants and the Frontiers of Legal Knowledge, Theoretical 
Inquiries in Law 10 (2009), 723 (727 et seq.); Michaels, Comparative Law by Numbers? 
— Legal Origins, Doing Business Reports, and the Silence of Traditional Comparative 
Law, Am. J. Comp. L. 57 (2009), 765 et seq. 

7 See Milhaupt/Pistor, Law & Capitalism — What Corporate Crises Reveal about 
Legal Systems and Economic Development around the World (2008), 20 et seq., 197 et 
seq., warning that over-attachment to a simplified evolutionary model of legal change 
may taint law reform efforts, including legal transplant and legal harmonisation projects 
pursued by the European Union. 

* Black/Kraakman/Tarrassova, Russian Privatization and Corporate Governance: 
What Went Wrong?, Stanf. L. Rev. 52 (2000), 1731 (at p. 1802). Cf. Roggemann/ 
Lowitzsch, Privatisierungsinstitutionen in Mittel- und Osteuropa (2002), 62 et seq., on 
statutory privatisation schemes in Central and Eastern Europe. 

? Ibid. For a political science analysis of East European transformation processes: 
Merkel, W., Systemtransformation (2"* ed. 2010), 324 et seq. 

10 Cf. Armour/Deakin/Lele/Siems, How Do Legal Rules Evolve? Evidence from a 
Cross-Country Comparison of Shareholder, Creditor, and Worker Protection, Am. J. 
Comp. L. 57 (2009), 579 (626 et seq.). 
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analysis is apposite to furnish meaningful answers on how legal systems 
evolve, shedding light on the impact of decision-making processes and 
pre-socialist legal traditions. 


II. Legal Origins, the Acquis Communautaire and 
Notions of Efficiency 


In explaining the potential of legal transplants Watson observed that 
changes in legal systems are the result of borrowing". This, he declared, 
was true, both for the “Western world's private law of Roman Civil law 
and English Common law". The transfer of non-domestic concepts was 
unproblematic although the respective rules had not been specifically 
devised for the recipient society in which they then operated". Watson 
does not offer a detailed explanation why lawmakers adopt foreign legal 
concepts when domestic laws are unable to cope with economic change". 
Implicitly, he rejects socio-economic analysis'®. LaPorta/Lopez-de-Silanes/ 
Shleifer/Vishny mark a radical departure from Watson's approach towards 
legal transplants": The historical origin of a country's legal rules is highly 
correlated with its current regulatory climate and economic outcomes. 
LaPorta et al. describe common law as market-supporting whereas civil 
law is characterised as policy-implementing'. The upshot of this cate- 


И Cf. Streit/Mummert, Grundprobleme der Systemtransformation aus institutionen- 
ökonomischer Perspektive, in: Drobnig/Hopt/Kótz/Mestmácker (supra note 2), 3 (at 12 et 
seq.). 

? Watson, Legal Transplants — An Approach to Comparative Law (1974), at p. 95: 
*... transplanting is, in fact, the most fertile source of development. Most changes in 
systems are the result of borrowing". 

в Ibid. 

^ Watson (supra note 12), at 96: “...usually legal rules are not peculiarly devised for 
the particular society in which they now operate and also (...) this 1s not a matter for 
great concern". 

' Cf. Teubner, Legal Irritants: Good Faith in British Law or How Unifying Law 
Ends Up in New Divergences, MLR 61 (1998), 11 (16); v. Hein, Die Rezeption US- 
amerikanischen Gesellschaftsrechts in Deutschland (Beiträge zum ausländischen und 
internationalen Privatrecht 37 (2008)), 358. 

16 y. Hein (supra note 15), 355. 

V LaPorta/Lopez-de-Silanes/Shleifer/Vishny, Legal Determinants of External Fi- 
nance, 52 (3) (1997) J. Fin. 1131 et seq.; LaPorta/Lopez-de-Silanes/Shleifer, Corporate 
Ownership Around the World, 54 (2) (1999) J. Fin. 471 et seq. For a more recent account 
of their theoretical findings, see: LaPorta/Lopez-de-Silanes/Shleifer, The Economic 
Consequences of Legal Origin, J. Econ. Lit. 46 (2008), 285 et seq. 

5 LaPorta/Lopez-de-Silanes/Shleifer (supra note 17), 285 et seq. 

? LaPorta/Lopez-de-Silanes/Shleifer (supra note 17), 285 (326). 
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gorisation is that the legal origin of norms translates into different forms of 
capitalism. The World Bank Development Reports build on this categori- 
sation, promoting legal regimes which are tailored to support competitive 
markets?" In a 2008 article, LaPorta et al. defend their initial analysis, 
conceding that a clear case for the superiority of common law has not been 
established”’. Nonetheless, they urge that legal origins theory should oper- 
ate as a regulatory blueprint to discern legal and regulatory inefficiencies”. 
This does not bar ‘importing countries’ from borrowing from common and 
civil law countries, cumulatively in one codification as the case may be. 
Legal transplants pose a two-fold efficiency problem. Even if they meet 
the efficiency criteria for market-supporting regulation, they still have to 
pass the reality test within the socio-economic context of the ‘importing’ 
country”: ultimately, the institutional arrangements in the ‘importing 
country’ will decide whether the non-domestic regulatory product is suc- 
cessful after adaptation to local circumstances”. A plea for institutional 
analysis in the importing country might be misunderstood as surrendering 
to regulatory fatigue and path dependence. Legal transplants are efficient if 
they support competitive market developments provided that they avoid 
negative transplant effects? and propel institutional reform’. The acquis 
communautaire has not been devised as a legislative agenda which dis- 
cards the law and economics of regulation in applicant countries for the 
sake of European integration. In fact, the integrationist rhetoric of the EU 


? World Bank Doing Business Report (various years), available at <www.doing 
business.org>. 

21 at J. Econ. Lit. 48 (2008), 285 (326). 

2 Cf. on the implications of this approach Beck/Demirgüc-Kunt/Levine, Law and 
finance: why does legal origin matter?, J. Comp. Econ. 31 (2003), 653 (654 et seq.), and 
Siems, Legal Origins: Reconciling Law & Finance and Comparative Law, McGill L. J. 52 
(2007), 55 (62 et seq.). 

3 v. Hein (supra note 15); Berkowitz/Pistor/Richard, The Transplant Effect, Am. J. 
Comp. L. 51 (2003), 163 (179); Waelde/Gunderson, Legislative Reform in Transition 
Countries: Western Transplants — A Short-Cut to Social Market Economy Status?, 
L.C.L.Q. 43 (1994), 347 (371). 

? Berkowitz/Pistor/Richard (supra note 23), 163 (190); cf. on ‘assimilation’ mecha- 
nisms which include legal hybrids: v. Hein (supra note 15), 369; Dunning/Pop-Eleches, 
From Transplants to Legal Hybrids: Exploring Institutional Pathways to Growth, Studies 
in Comparative International Developments, 38 (Winter 2004), 3 et seq. 

2 Cf. Berkowitz/Pistor/Richard (supra note 23), 163 (179 et seq.). 

°° СЕ Radziwill/Smietanka, EU’s Eastern Neighbours: Institutional Harmonisation 
and Potential Growth Bonus, Centre for Social and Economic Research, CASE Network 
Studies & Analyses No. 386/2009 (Warsaw, 2009), 16 et seq., on extending econometric 
analysis beyond economic liberalisation (i.e. first-stage reforms) in order to evaluate the 
progress of institutional reforms (i.e. second-stage reforms). As a corollary, policy 
makers and scholars will have to develop new criteria for measuring the efficiency of 
legal transplants and transformation processes. 
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cannot obscure the fact that the acquis is also informed by the regulatory 
technique of legal origins and their influential proponents’’. Nonetheless, 
the acquis adds a cooperative element to the legal origins hypothesis. 
Common rules induce candidates for EU membership to make ex ante in- 
vestments to reduce switching costs^". Thus, an assessment of law reform 
in an applicant state will have to weigh the results of traditional efficiency 
analysis against the benefits of cooperative behaviour under the European 
harmonisation game. Conversely, countries may be incentivised to raise 
the price for cooperative behaviour (i.e. the switching costs) once they 
have joined the European Union”. As a corollary, candidates for EU mem- 
bership will have to assess their switching costs in the face of regulatory 
competition between Anglo-Saxon (common law) concepts and civil law 
principles. 


III. Whither Private Law 1n Eastern Europe? 


In retrospect, the World Bank's legal origins hypothesis and the EU's ac- 
quis communautaire have operated as powerful political incentives to 
accelerate legal reform. ‘Outside anchors’ can relieve ex ante and ex post 
constraints for domestic reformers.??. But it is by no means a foregone con- 
clusion that legal transplants recommended by outside institutions will 
automatically influence economic behaviour". The peculiarities of natio- 
nal decision-making processes will persist and the menu of legal mecha- 
nisms implementing change is likely to vary from country to country. 
Thus, practitioners from ‘outside anchor’ institutions invariably emphasise 
the need to cooperate with local regulators". 

This volume covers the countries committed to the acquis communau- 
taire and others not envisaging membership in the European Union. All of 


27 For an assessment of the EU’s regulatory technique Pistor/Raiser/Gelfer, Law and 
finance in transition countries, Economics of Transition 8 (2) (2000), 325 (340 et seq.); 
passim Siems, The End of Comparative Law, J. Comp. L. 2 (2007), 133 (144). 

* Carbonara/Parisi, The paradox of legal harmonization, Public Choice 132 (2007), 
367 (372). 

? Cf. Carbonara/Parisi (previous note), 367 (372). 

°° Bergléf/Roland, The EU as an ‘Outside Anchor’ for Transition Reforms, Stock- 
holm School of Economics, SITE Working Paper No. 132 (October 1997); cf. on the role 
of ‘outside anchors’ from the perspective of a recipient country: Chanturia, Recht und 
Transformation — Rechtliche Probleme aus der Sicht eines rezipierenden Landes, RabelsZ 
72 (2008), 115 (119 et seq.). 

3! Pistor/Raiser/Gelfer (supra note 27), 325 (340 et seq.). 

3? See the reports in the policy section of this volume, infra, and Chanturia (supra 
note 30), 115 (120 et seq.). 
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them have strong civil law traditions. The contributors present introductory 
surveys over their respective countries’ private law systems and traditions 
before proceeding to a detailed analysis of general private, property and 
company law issues. Pre-socialist codifications are relevant considerations 
as they establish legislative preferences in the context of the legal origins 
hypothesis and its economics, as do the different influences of legal trans- 
plants and autonomous developments. As the contributions to this volume 
demonstrate, the idea of codification is alive and well in Eastern Europe. 
Codifications are informed by free-market economy thinking although 
there is evidence that a long-term impact assessment is crucial. It is not 
only a matter of statutory statistics whether codifications prefer mandatory 
rules over extensive private ordering". A substantial number of default 
rules may also reflect a deliberate policy decision by a national legislator. 

Enforcement problems have been observed during transition periods as 
the judiciary, inter alia, experiences difficulties in coping with new legis- 
lative concepts ^. Thus informal mechanisms and private ordering may in 
fact fill some gaps and permit markets to function where judicial interven- 
tion is difficult to obtain". From the perspective of regulatory policy, it is, 
however, decisive to distinguish between private ordering which ‘opts out’ 
of the legal system voluntarily and ‘forced opt-outs' due to severe en- 
forcement problems”. This is not just a legislative device for contract and 
property law problems, it is also employed for regulating corporate gov- 
ernance and capital market issues”. 

Corporate governance and capital market regulation relies on a complex 
network of mandatory law, voluntary codes of conduct and regulation 
through shareholder litigation. In fact, observance of the codes of conduct 
marks a voluntary acceptance of industry standards. It evidences a volun- 


33 Cf. Posner, Creating a Legal Framework for Economic Development, The World 
Bank Research Observer 13 (1) (1998), 1 et seq., making a plea for a system of relatively 
precise legal rules, as distinct from more open-ended standards or heavy investment in 
training the judiciary. 

* For a study on the determinants of trust against the background of court and 
reputational enforcement in transition countries: Raiser/Rousso/Steves/Teksoz, Trust in 
Transition: Cross-Country and Firm Evidence, J. L. Econ. & Org. 24 (2008), 407 (416 et 
seq.), using data from the World Bank and the European Bank for Reconstruction and 
Development. 

3 Trebilcock/Leng, The Role of Contract Law and Enforcement in Economic 
Development, Va. L. Rev. 92 (2006), 1517 (1546 et seq.); cf. Hay/Shleifer/Vishny, Priva- 
tization in transition economies — Toward a theory of legal reform, Eur. Econ. Rev. 40 
(1996), 559 (560 et seq.). 

?6 Trebilcock/Leng (previous note), 1517 (1547); cf. McMillan/Woodruff, Private 
Order Under Dysfunctional Public Order, Mich. L. Rev. 98 (2000), 2421 (2435 et seq.). 

37 See the studies in: Fox/Heller (eds.), Corporate Governance Lessons from Transi- 
tion Economy Reform (2006). 
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tary opt-out of the legal system in as far as there are no immediate legal 
sanctions for not observing industry codes, which are condoned by statu- 
tory law. In a way, company law and capital market issues tend to exem- 
plify regulatory aspirations and inefficiencies during the transition period 
of transformation countries. Moreover, the ownership structure of compa- 
nies translates directly into legal and measurement problems as the quest 
for mature competitive markets continues. 

The quandary regulators and policy-makers face in transition countries 
cannot be explained away by emphasising the influence of 'outside an- 
chors'. Legislators have to accommodate non-domestic concepts in an en- 
vironment which experiences problems of assimilation and perhaps (dis-) 
orientation. Once transformation counties have come to master immediate 
codification challenges, more attention will be devoted to evolutionary 
processes and enforcement mechanisms". Positivist judges play a role 
different from those of their colleagues who accept the challenge of mak- 
ing an innovative codification or legal transplants work in a new institu- 
tional framework ?. But this is not just an issue of improving judicial train- 
ing. In fact, both, the acquis countries and those staying away from the 
European Union should be supplied with an analytical framework scruti- 
nising institutional change and public choice problems" (including regula- 
tory capture). The focus on the institutional context of law reform should 
also usher in a debate under what circumstances transplant law is inferior 
to domestic law-making"'. In this context, numerical comparative law may 
be necessary to explore the long-term implications of legal transplants and 
autonomous law developments, including econometric analysis and em- 
pirical evidence”. 

The contributors to this volume present a fascinating kaleidoscope of 
insights into law reform processes in Eastern Europe. They have also been 
able to refine the notion of Euro-centrism by adding a specific Eastern 
European perspective. Moreover; they converted the conference into a fo- 


38 The quality of contract enforcement is not conditioned by the legal origin of a 
country’s rules on civil procedure: Spamann, Legal Origin, Civil Procedure, and the 
Quality of Contract Enforcement, JITE 166 (2010), 149 et seq. 

39 [n this context, an exchange of views between regulators, practitioners and acade- 
mia would be an asset. 

40 See Radziwill/Smietanka (supra note 26); and Smits, The Harmonisation of Private 
Law in Europe, Ga. J. Int’l. & Comp. L. 31 (2002), 79 et seq., emphasising the need to 
scrutinise the processes of legal change. 

^ Cf. Grajzl/Grajzl-Dimitrova, The Choice in the Law-Making Process: Legal 
Transplants vs. Indigenous Law, Rev. L. & Econ. 5 (1) (2009), 615 et seq. 

? Cf. Reitz, Legal Origins, Comparative Law and Political Economy, Am. J. Comp. 
L. 57 (2009), 847 (851 et seq.), and Siems, Numerical Comparative Law: Do we need 
statistical evidence?, Cardozo J. Int'l. & Comp. L. 13 (2005), 521 et seq. 
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rum where Eastern Europeans, by talking to other Eastern European schol- 
ars, discovered many similarities and disparities in their transformation 
processes. This is a significant autonomous development which deserves a 
warm welcome even by the most ardent supporters of the legal origins 
hypothesis. 
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Since its creation in 1991, the European Bank for Reconstruction and 
Development (EBRD) has been promoting commercial law reform in the 
countries of Central and Eastern Europe undertaking the transition from 
state-controlled economy to market economy, with a strong focus on pri- 
vate sector development and access to credit. The Bank aims to encourage 
development of the legal rules, institutions and culture on which a vibrant 
market-oriented economy depends. This article focuses on EBRD efforts in 
setting standards and assessing reform progress, which, the authors argue, 
are very efficient tools to promote reforms in the region. The article shows 
how, over the past fifteen years, EBRD legal assessments have been 
evolving, experimenting with new approaches and methodologies, guided 
by these economic objectives. 


" This article reflects the individual opinions of the authors and does not necessarily 
represent the views of the EBRD. 
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I. Introduction 


There is a good deal of misconception around legal reform, and myths sur- 
rounding the concept abound. Some see it as a ‘big bang’ that governments 
sometimes undertake (think: Napoleonic Code of 1804 in France which 
went on to fundamentally change the face of the country and those juris- 
dictions influenced by it). Others think of it as a standard political process 
that goes on in a rather mundane and peaceful fashion. Still others view it 
as the sterile and misguided course led by lawyers isolated from the real 
world and whose choices will go on to haunt market players for decades to 
come. Where legal reform is associated with developmental aid, the nega- 
tive perception is usually intensified as the wholesale import of concepts 
foreign to the recipient jurisdiction, that usually results in undue influence 
and conflicts of interest, and may give rise to accusations of ‘colonialism’. 
The practice of ‘legal transplantation’ is often associated with the failure 
of aid programmes in the 1970s and 1980s.? 

The fact is that those who are directly involved in legal reform rarely 
take the floor to give an account of their actions, motivations and methods." 
This may be changing, possibly due to the increasing prominence given to 


' Kahn-Freund, Otto (1974) ‘On the Uses and Misuses of Comparative Law’, 37 
Modern Law Review, 1-27; Watson, Alan (1993) Legal Transplants: An Approach to 
Comparative Law, 2nd ed., University of Georgia Press: Athens, Georgia; Ajani, 
Gianmaria (1995) ‘By Chance and Prestige: Legal Transplants in Russia and Eastern 
Europe’, 43 American Journal of Comparative Law, 93—99; Legrand, Pierre (1997), ‘The 
Impossibility of “Legal Transplants”’, 4 Maastricht Journal of European Comparative 
Law, 111—119; Waelde, Thomas W., Gunderson, James L. (1994) ‘Legislative Reform in 
Transition Economies: Western Transplants — A Short-Cut to Social Market Economy 
Status’, 43 International and Comparative Law Quarterly, 345. For a good overview of 
the issues and biography, see Gillespie, John (2006) Transplanting Commercial Law 
Reform — Developing a ‘Rule of Law’ in Vietnam, pp. 1-16 Ashgate: Farnham. 

? Seidman, Ann and Seidman, Robert B. (1996) ‘Drafting Legislation for Develop- 
ment: Lessons from a Chinese Project’, 44 American Journal of Comparative Law, 1, 
esp. at 26; Seidman, Robert B. (1978) The state, law and development London: Croom 
Helm; Seidman, Ann and Seidman, Robert B. (1994) State and law in the development 
process: problem solving and institutional change in the Third World Macmillan: 
Basingstoke; Dahan, Frederique, McCormack, Gerard (2002) ‘International Influences 
and the Polish Law on Secured Transactions: Harmonisation, Unification or What?/, Uni- 
form Law Review Vol. VII 713—736; Dahan, Frederique (2000) ‘Law Reform in Central 
and Eastern Europe: The Transplantation of Secured Transactions Laws’, 2 European 
Journal of Law Reform, 369—384. 

3 But see for example, Dahan, Frederique, Dine, Janet (2003) ‘Transplantation for 
transition — discussion on a concept around Russian reform of the law on reorganization’, 
Legal Studies, 23(2), 284—310. 
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the subject of legal reform in the economic sphere over the past ten years." 
This has enlarged the circle of those who, on the one hand, are interested 
in understanding the process and, on the other, are entrusted with the 
review of the effect and impact that law reforms may have had as against 
the initial objectives. Lawyers, and most importantly policy-makers, eco- 
nomists, and investors, are progressively expressing a direct interest in the 
effects of law reform. This is good news for those funding international 
technical assistance programmes, be they bilateral donors or the share- 
holders of multi-lateral international organizations, who have been in- 
creasingly calling for more detailed impact evaluations of these pro- 
grammes. This too is leading to more scrutiny of legal technical assistance. 

Since its foundation in 1991, the European Bank for Reconstruction and 
Development (the “EBRD”) has sought to ensure that as much as possible 
is learned from the process of ‘transition’, a process which is in many 
ways, a truly unique microcosm. The EBRD is an international financial 
institution that supports projects in 30 countries from central Europe to 
central Asia? Investing primarily in private sector clients whose needs 
cannot be fully met by the market, the Bank promotes entrepreneurship 
and fosters transition towards open and democratic market economies. 
Possibly because it was a new organization created in the aftermath of 
historical events, it has always held strong beliefs regarding the signifi- 
cance of law reform:? 


— Law directly impacts on a market economy, so transition from a com- 
mand (i.e. planned) economy to capitalism must include significant 
legal reform. At the same time, meeting the economic objectives of the 
reform is paramount. As a future user of the new system, the EBRD's 
focus has, from the very outset, been fixed on results, not on form. 
Moreover, the Bank has always been very sensitive to the fact that tran- 
sition countries have different legal traditions and styles and acknowl- 
edging the importance of ensuring that new laws fit into the existing 
framework. 


^ See for instance the Doing Business Reports, World Bank, 2004—2009 which 
emphasize the importance of laws and regulations. 

? The Bank is currently operating in: Albania, Armenia, Azerbaijan, Belarus, Bosnia 
and Herzegovina, Bulgaria, Croatia, Estonia, FYR Macedonia, Georgia, Hungary, Ka- 
zakhstan, Kyrgyz Republic, Latvia, Lithuania, Moldova, Mongolia, Montenegro, Poland, 
Romania, Russia, Serbia, Slovak Republic, Slovenia, Tajikistan, Turkey, Turkmenistan, 
Ukraine and Uzbekistan. Note that the Czech Republic ‘graduated’ from EBRD opera- 
tions in 2007. 

* The points below derive mainly from the professional experience of EBRD staff 
working on the Bank's Legal Transition Programme. 
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— Adopting a regional approach may have a multiplying effect when 
applied in a given country, which is both efficient in terms of resources 
(which are always scarce) and fair as providing technical assistance to 
individual countries is not always possible. 

— The EBRD only provides technical assistance to countries that are will- 
ing and ready to develop their own legal framework. The EBRD has 
little leverage power over government programmes! as its clients are 
primarily private commercial sector players, not the state in its gov- 
ernment capacity. 

— The EBRD also believes that local stakeholders are best placed to 
ascertain how economic objectives can be reached within their own 
jurisdictions and that assistance-providers should always refrain from 
leading the reform. Hence the importance of a consensus building exer- 
cise preceding any reform. The Bank always endeavours to foster 
stakeholder support for the proposed changes. 

— Generally speaking, crude implants of foreign solutions into the re- 
cipient country must be firmly resisted. Where the EBRD’s assistance 
can make an important difference is by bringing support and expertise 
to the process of working towards viable results (particularly in eco- 
nomic terms) and reducing obstacles to implementation. 

— The Bank has always adopted a holistic approach to legal reform: draft- 
ing legal provisions (‘black letter of the law’) is only a small part of the 
reform process. ‘Institution building’ work is just as important in 
achieving the desired objectives and also needs to be encouraged. This 
may include helping establish the necessary institutions (e.g. registries), 
or informing and training stakeholders. 


This article's objective is to outline how the EBRD has applied these prin- 
ciples in its legal reform programme over the last two decades. The Bank 
usually promotes legal reform through various activities: firstly, through 
participating in the establishment of internationally recognised standards 
or best practices for commercial and financial legislation, secondly, as- 
sessing legal regimes in transition countries against these standards and 
making recommendations for future reforms, and thirdly, offering tech- 
nical assistance to individual governments to implement these reforms (for 
more information and practical examples see the numerous technical 
assistance projects that the Bank has carried out in transition countries’). 
While country-specific projects generate a good deal of understanding of 
the law reform process and, where successful, these experiences can be 


7 But the Bank can and has worked with other international financial institutions like 
the World Bank, which may in some instances have leverage. 

* Comprehensive information on EBRD technical assistance projects in transition 
countries can be found at <www.ebrd.com/law>. 
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disseminated as examples of what a country can achieve, this article will 
primarily focus on the first two activities (standard setting and assess- 
ment), as they aim to develop the tools for law reform promotion and pre- 
determine the whole approach to legal developmental work. More specifi- 
cally, it will argue that surveys and assessments, if they are conducted in 
an objective, fair, and balanced fashion, can be the most effective tool for 
promoting legal reform. We will present the EBRD approach to this sub- 
ject and how it has evolved over the years, and conclude with a few 
remarks on the current work agenda and prospects for the future. 


П. The EBRD Legal Transition Programme 


Since its foundation in 1991, the EBRD has played a unique role for an 
international financial institution: fostering transition to a market economy 
through project financing, primarily in the private sector, through careful 
identification of projects to expand and improve markets, by helping to 
build the institutions necessary for underpinning the market economy, and 
demonstrating and promoting market-oriented skills and sound business 
practices. The sudden and total collapse of the Soviet Union convinced 
founding countries of the urgency of providing support to a region emerg- 
ing from decades of political and economic dictatorship. It became clear 
that boosting the role of the private sector was the linchpin for free and 
open market economies and crucial to the democratic transition process. 


1. Why a legal transition programme? 


The process of transition from planned economies to open market econo- 
mies requires an enormous range of structural transformation. From very 
early on the EBRD became heavily involved in many areas, including 
banking system reform, price liberalisation, privatisation (legalisation and 
policy dialogue) and the creation of appropriate legal frameworks for 
property rights. The Bank's expertise became well-known for fostering 
competition throughout the economy, making the necessary changes in 
managerial behaviour and the establishment of commercial laws and ac- 
counting systems. 

The countries of the region, at their own individual pace, undertook a 
radical revision of their legislation to allow for the development of modern 
market economies. These undertakings often resulted in successes, al- 
though, also in some failures. The EBRD has regularly taken on the role 


? See Taylor, John L., April, Francois, (1997), *Fostering Investment Law in Tran- 
sitional Economies: A Case for Refocusing Institutional Reform', The Parker School 
Journal of East European Law, 4 (1) 1-52. 


20 Michel Nussbaumer/Frederique Dahan 


of observer, participant or moderator in various investments or technical 
assistance undertakings. The EBRD’s Legal Transition Programme (“LTP” 
or the Programme") is therefore based on the views and concerns of the 
private investment community, making assistance measures both credible 
and practical. The Programme focuses on developing legal rules and estab- 
lishing legal institutions, as well as nurturing the necessary culture for a 
vibrant market-oriented economy." The Programme is organized thema- 
tically and has grown over the years, focusing on areas that are deemed to 
be of particular importance to the investment climate. These areas cur- 
rently are: 


— Corporate governance 

— Concessions and public-private partnerships 
— Judicial capacity and contract enforcement 
— Infrastructure regulation and competition 

— Insolvency (bankruptcy) 

— Public procurement 

— Secured transactions 

— Securities markets 


The proposed thematic approach requires a highly specialised team — the 
LTP uses a specialist lawyer for each of the above areas. The LTP is cen- 
tralised within the EBRD Office of the General Counsel, which ensures 
full consistency for all legal reform activities undertaken by the Bank. 
How best to deliver technical assistance was of course the key question 
for EBRD counsel who started working on transactions.!! At the first An- 
nual Meeting of the EBRD — in Budapest in April 1992 — the EBRD Office 
of the General Counsel led a roundtable discussion on economic law 
reform which had as its chosen topic ‘creditors’ rights and secured trans- 
actions in central and eastern Europe’. The choice of topic recognised the 
potential role of securities in easing the chronic shortage of credit in the 
former communist countries. Lenders needed assurance that they would get 
their money back and this assurance was hard to find in countries where 
would-be borrowers had no credit experience. A legal system that enables 
recovery from assets of the borrower could provide a solution which would 
not only increase the availability of credit, but also improve the terms 
attached to it, notably the duration and the cost. One of the outcomes of the 
roundtable discussion was a request made by three eminent lawyers from 


? Bernstein, D. (2002) ‘Process drives success: Key lessons from a decade of legal 
reform’, Law in transition, Autumn 2002, EBRD 2-13. 

! Simpson, John and Menze, Joachim (2000) ‘Ten years of secured transactions 
reform’, Law in transition, Autumn 2000, EBRD 20-27. 
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central Europe" that the EBRD propose a basis for uniform or similar 
regulation of secured transactions across the region. The purpose was 
clear: to lead the way to reform by concrete and practical example, that 
was distinct and not influenced by other individual systems. 


2. The EBRD Model Law and Other Standards: Principles and Role 
a) The EBRD Model Law on Secured Transactions 


The EBRD embarked on the preparation of its Model Law on Secured 
Transactions which was published in April 1994. It was stressed from the 
outset that the Model Law is not intended as detailed legislation for direct 
incorporation into local legal systems. It is, however, intended to form a 
basis from which national legislation for transition countries could be 
developed, to act as a starting point, indicating through a detailed legal text 
how the principal components of a law for secured transactions could be 
drafted, whilst allowing for a high degree of flexibility for adaptation into 
local circumstances and to be a reference point which can be turned to for 
guidance and illustration. 

The need for a model that could be used as an example was greater in 
the case of secured transactions than for many other areas of law. Apart 
from the United States and some countries that have followed the US ex- 
ample, there are few countries in the world that have a coherent, compre- 
hensive and effective legal framework for a non-possessory security over 
movable property. In the rest of the world, the absence of a similar frame- 
work has left a gap which has been filled by an array of laws and practices 
built up over decades, even centuries, often providing different rules for 
different kinds of assets, sometimes satisfactory, sometimes not. These 
may enable the astute practitioner to acquire security, but at the same time 
they impose a substantial economic inefficiency on secured credit markets 
for example, by increasing transaction costs, or giving only a limited as- 
surance of the right to obtain repayment from the assets given as security. 
These laws and practices certainly do not provide a suitable template for 
transition countries to follow. Even Article 9 of the U.S. Uniform Com- 
mercial Code (which in effect 1s a long chapter comprising seven sections 
of very detailed provisions) is not easily adaptable for other countries, 
particularly those where the law is based on civil law tradition, and those 


? Professor Dr Attila Harmathy of Hungary, Professor Peter Sarcevic of Croatia and 
Professor Stanislaw Soltysinski of Poland. 

3 The Model Law on Secured Transactions, EBRD, 1994, see also <www.ebrd. 
com/st>. 
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that are far from being accustomed to the sophistication of advanced 
market economy practice." 

One principle that guided the drafting of the Model Law was the pro- 
duction of a text that was compatible with civil law concepts and at the 
same time drew on common law systems, which have developed many 
useful solutions to accommodate modern financing techniques. It was by 
deliberate design that the Model Law was prepared by both a civil and a 
common law lawyer." In addition, the drafters were assisted by an inter- 
national advisory board comprising 20 eminent lawyers from 15 different 
jurisdictions? which enabled them to draw on the experience of many 
countries with widely varying legal systems. Another guiding principle 
was that the Model Law had to be simple in order to be of practical use for 
economies in transition. It sought to illustrate a basic system on which 
more sophisticated rules could be developed. 

The EBRD is often asked how many countries have adopted the Model 
Law. The answer has to be ‘none’ because it was never produced to be 
adopted or transplanted. But it has been referred to and used as a template 
for reform in virtually all of the EBRD countries of operations (whether 
the EBRD was involved in the reform process or not) and well beyond the 
region (also in Vietnam, Sri Lanka, Thailand, China and Latin America). 

It is important to understand that the EBRD does not promote a 
particular domestic law — it does not have a European bias since it is not an 
EU institution — its largest shareholder is the USA and other non-European 
countries including Australia, Canada, Japan, Mexico, Morocco and New 
Zealand are also shareholders. Being a commercial investor, the EBRD is 
concerned with economic, social and practical considerations. It is also 
sensitive to the fact that the subject area — be it PPP (Public Private Part- 
nership), insolvency law or corporate governance, is often a heavily de- 
bated concept throughout the world, including in high-income countries. 


^ Article 9 of the Uniform Commercial Code was the single biggest influence on the 
Model Law. The difficulties of using Art 9 as a model arose from its form and 
complexity, from its inclusive approach and from certain basic divergences in legal con- 
cepts between the United States and continental Europe (for example, regarding owner- 
ship and transfer of property). 

5 Jan-Hendrik Röver and John Simpson. 

16 Professor David E. Allan, Australia, Mr Juan Е. Armesto, Spain, Professor Milan 
Bakes, Czech Republic, Professor Mark M. Boguslavsky, Russia, Professor Ronald CC 
Cuming, Canada, Professor Jan Hendrik Dalhuisen, the Netherlands, Professor Aubrey L. 
Diamond QC, United Kingdom, Professor Dr Ulrich Drobnig, Germany, Mr John 
Edwards, United Kingdom, Professor Christian Gavalda, France, Mr Marcello Gioscia, 
Italy, Professor Attila Harmathy, Hungary, Professor Mary E. Hiscock, Australia, Dr 
Jaques Périlleux, Belgium, Mr Hugh Pigott, United Kingdom, Professor Stanislaw 
Soltysinski, Poland, Mr Ken Tsunematsu, Japan, Mr Philip R Wood, United Kingdom, 
Mr John Young, USA and Dr Peter Zier, Germany. 
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One example of this can be found in insolvency regimes, where many fun- 
damental issues (such as priority ranking of claims or stay of payment 
upon commencement of the insolvency proceedings) are debated by quite 
different schools of thought. 


b) Other Standards Prepared by the EBRD 


Rather than fitting into a pre-established mould that would be falsely pre- 
sented as the definitive answer to the legal subject in question, any new 
legal provisions need to 1) be adapted to the national environment where 
they are to operate; 2) be well understood in terms of the underlying policy 
approach so that they can be intelligently reviewed should the choice be 
revisited at a later date; and 3) fit with the initial economic objectives they 
were meant to serve when the reform was undertaken. The EBRD stan- 
dards serve precisely this role. Following the Model Law on Secured 
Transactions, the EBRD has prepared a number of other standards that it 
uses when promoting legal reforms aiming to achieve specific economic 
objectives. These include: 


— Core Principles for a Secured Transactions Law (1998)'' and a Mort- 
gage Law (2008),'* express the fundamental requirements for a modern 
secured transactions law, which have been adapted to refer specifically 
to mortgages. The principles do not seek to impose any particular 
solution on a country — there may be many ways of arriving at a par- 
ticular result — but they do indicate the result that should be achieved. 

— Guiding Principles for Charges Registries (2004), address the basic 
requirements for the development and operation of a registration 
system for security interests (charges) over movable property, together 
with guidelines for their implementation. 

— Insolvency Office Holders Principles (2007), recognize that a solid 
law 1s not enough for an effective insolvency system, and provides a set 
of principles to guide countries in setting standards for the qualifica- 
tion, appointment, conduct, supervision, and regulation of insolvency 
office holders (be they called trustees, administrators, liquidators, in- 
solvency representatives, or similar functionaries). 


" EBRD Core Principles for a Secured Transactions Law, available online at <www. 
ebrd.com/pages/sector/legal/secured/core/coreprinciples.shtml>. 

18 EBRD Core Principles for a Mortgage Law, available online at <www.ebrd.com/ 
pages/sector/legal/secured/core/mortgagelaw.shtml>. 

? EBRD (2004) Publicity of Security Rights; Guiding Principles for the Develop- 
ment of a Charges Registry, EBRD. 

°° EBRD Insolvency Office Holder Principles (2007) Available online: <www.ebrd. 
com/pages/sector/legal/insolvency/legal_framework.shtml> [accessed 23 July 2009]. 
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— Policy Brief for Corporate Governance in Banks in Eurasia (2008)! 
was produced by a task force made up of representatives of banks, 
banking associations and regulators from the Eurasian region, sup- 


ported by technical assistance and expertise of the EBRD and the Or- 
ganization for Economic Cooperation and Development. The Policy 
Brief identifies key corporate governance challenges affecting banks in 
that region and makes recommendations to address them. 


III. The EBRD Legal Assessment Work: 
Philosophy and Evolution 


In order to implement the first tenet of quality legal reform listed above 
(that legal provisions are adapted to the system in which they should oper- 
ate), the LTP aims to assess the legal frameworks in the key sectors EBRD 
is most concerned with. 

The philosophy behind assessment work is of course fully consistent 
with the LTP approach to law reform: the main objective is to promote 
legal reform by making information available on key commercial law 
issues. This information must be useful to investors and their advisers, and 
give clear indications of the changes that are needed if the economic bene- 
fits are to be maximised. These assessments are then used to promote 
policy dialogue and reforms. Also, because the work is, to a large extent, 
remotely initiated and supervised (due to the centralised nature of the LTP 
and the fact that it covers all 30 countries where the EBRD operates), 
maximum impact must be achieved with limited operational and financial 
resources. A very effective way to build consensus on the shape of a future 
reform is to point to what neighbouring jurisdictions have achieved. For 
example, when EBRD advised the Serbian government on the development 
of the Law on Pledges over movable assets (ultimately adopted in 2003), it 
was able to refer to the Hungarian, Polish and Slovak laws and the practi- 
cal solutions adopted in these countries. This requires having a host of de- 
tails available. 

Assessment needs to be precise, accurate and fair. A survey is to pro- 
vide a uniform basis for objective comparison between all countries from 
Central Europe to Central Asia by highlighting the strengths and weak- 
nesses of the legal framework in each country. It is difficult for a country 


? Corporate Governance of Banks in Eurasia: A Policy Brief (2008) OECD and 
EBRD, available online: <www.ebrd.com/downloads/legal/corporate/policyen.pdf> [ac- 
cessed 23 July 2009] The countries of Eurasia are Armenia, Azerbaijan, Georgia, 
Kazakhstan, Kyrgyz Republic, Moldova, Mongolia, Tajikistan, Ukraine and Uzbekistan. 
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to understand its own position in isolation or even by comparison with the 
laws and practices of countries in Western Europe and North America. 
Comparison with other transition countries can give a more meaningful 
indication of the degree of improvement that has been made and can also 
encourage mutual assistance between transition countries where each can 
learn from the other and where the benefits of progress can be readily 
transferred. 

Over the years, the LTP has developed various assessment tools, con- 
stantly fine-tuning its analysis and methodologies, a reflection of its own 
evolving understanding of law reform. 


1. Legal Indicator Surveys (1995—2002) 


As early as 1994, the EBRD Office of the General Counsel endeavoured to 
provide an overview of the status of legal framework in EBRD countries of 
operations.” The EBRD Legal Indicator Survey (LIS) was initiated in 
1995.? The LIS was a survey instrument that reported how lawyers in 
transition economies perceived the development of new legal rules and 
whether they felt, according to their experience, that these rules were being 
implemented effectively. The LIS was published in the EBRD's annual 
Transition Report, which gave a detailed account of progress made by 
countries in the region going through the transition process. The LIS was 
the very first attempt to gauge the impact of the formidable changes that 
were occurring in the region's legal frameworks, and it exposed important 
lessons to be learned — in particular the widening ‘implementation gap’ 
created by hastily adopted legislation with little understanding of its true 
significance and without adequate means for implementation.” While local 
perceptions were of course of great interest, as the transition process to a 
large extent was about changing the existing mentality, these local per- 


? See EBRD Transition Report 1994, Chapter 5, ‘The framework of law in tran- 
sition’, 69-77. 

? LIS results were published in the Bank's Transition Reports between 1995 and 
2002. See in particular EBRD Transition Report 1995, Chapter 6, ‘The contribution of 
law to fostering investment’, 101—108. 

^ Ramasastry, Anita, Styliadou, Meni and Slavova, Stefka (1998), ‘Market percep- 
tions of telecoms reform — survey results’, Law in transition, Autumn 1998, EBRD 30- 
37; Ramasatry, Anita, Slavova, Stefka (1999) ‘Market perceptions of financial laws in 
the region — EBRD survey results’, Law in transition, Spring 1999, EBRD 24-34; 
Ramasatry, Anita, Slavova, Stefka (1999) ‘Market perceptions corporate governance — 
EBRD survey results’, Law in transition, Autumn 1999, EBRD 32—29; Ramasatry, Anita, 
Slavova, Stefka (2000) ‘EBRD legal indicator survey: assessing insolvency laws after ten 
years of transition’, Law in transition, Spring 2000, EBRD 34-42; Ramasastry, Anita 
(2002) ‘What local lawyers think: A retrospective on the EBRD’s Legal Indicator 
Surveys’, Law in transition, Autumn 2002, EBRD 14-30. 
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ceptions could not by themselves be the yardstick that transition countries 
needed to define their reform programme. As legal reform work intensified 
at the EBRD, the need for a tool to reflect both the achievements and the 
challenges ahead became acute. 


2. Secured Transactions Regional Survey and other Legal Sector 
Assessments (1999 to present) 


The first attempt to provide a comprehensive comparative assessment of laws 
and practices in the region was provided by the Secured Transactions Re- 
gional Survey, first published in 1999 and regularly updated thereafter.” This 
is a tabular analysis of current secured transactions law and practice in 30 
countries. The Survey covers consensual non-possessory pledges over mov- 
able (including intangible) property. The primary aim of the Survey is to pro- 
vide an accessible and user-friendly overview of the relevant laws in each 
country in the region. Inevitably, the information provided is of a summary 
nature: the questions address the principal issues and give preliminary 
answers to basic, practical questions which a practitioner needs to know: the 
rules governing the creation of a pledge; the extent to which the legal frame- 
work is adapted to the needs of commercial transactions in modern market 
economy; the effect of security rights on third parties; and finally the extent to 
which the legal right given by the pledge on the charged property can be 
enforced in practice. The Survey not only provides information but also 
enables the evaluation of legal provisions against the Secured Transactions 
Core Principles benchmark,” and encourages improvement and mutual 
assistance between countries of the region. 


Table 1: Secured Transactions Law — A comparison of selected EBRD 
countries of operations 


1. Key elements of a charge 


, Slovak А 
Poland Russia Republic Turkey Ukraine 


1.1. Does the charge create a A MA AA A ии 
proprietary security right? 


? See EBRD website on secured transactions at <www.ebrd.com/pages/sector/ 
legal/secured.html», the country reports at <http://www.ebrd.com/pages/sector/legal/cla. 
shtml> and Fairgrieve, Duncan, Andenas, Mads, (2000) ‘Securing progress in collateral 
law reform: the EBRD's Regional Survey of secured transaction laws', Law in transition, 
Autumn 2000, EBRD, 28-35. See also Dahan, Frederique, and Simpson, John (2004) 
‘Secured transactions in Central and Eastern Europe: EBRD Assessment’, Uniform 
Commercial Code Law Review, 36, 77—102. 

26 <www.ebrd.com/pages/sector/legal/secured.shtml>. 
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1.2. Can the charge be granted yyy AA мум ии ММУ 
by any person? 

1.3. Can the charge be granted yy AA IA ии муу 
to any person? 

1.4. Can the charge secure any yyy Vv A Vv VV 
debt? 

1.5. Can the charge cover all Vv ии ии хх Vv 


types of asset? 
1.6. Does the charge give 


priority over all other credi- «ў xx vv VON 34 
tors? 
2. Creation of the charge 

: Slovak | 

Poland Russia Republic Turkey Ukraine 

2.1. Is the manner of creation SSS LIS PT. TN VV 
of the charge clearly defined? 
2.2. Is it simple? vv 474 ууу хх Муу 
2.3. Is it quick? xxx ии ии Vv муу 


2.4. Are charges publicised Vv 
through registration? 


xx Муу хх муу 


2.5. Are costs of creation low 
enough not to dissuade the УУ VV vv xx VY v 


parties involved 


3. Commercial effectiveness 


А Slovak А 
Poland Russia Republic Turkey Ukraine 

3.1. Can the chargor use the P Vv VV "ym SIS 
charged property? 
3.2. Can property be described yy oo SUF MET 7; 
generally? 
3.3. Can a charge be given Vv ии Vv Y Ея Vv Y 
over post-acquired property? 
3.4. Can a charge cover a oe xx vvv Xx vv 
fluctuating pool of assets? 
3.5. Can the secured debt be vvv PA du SIS ve 
defined generally? 
3.6. Can a future debt be VV VV A A "A 
secured? 
3.7. Can the debt be in a AA A ии хх ии 


foreign currency? 
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3. Commercial effectiveness 


3.8. Cana fluctuating pool of A xx AA "A Vv 
debt be secured? 
3.9. Do parties have wide 
flexibility to agree commercial Y Y Y vv 444 ххх 6474 
terms? 
3.10 Are subsequent charges 
permitted over the same 
property? муу Ууу муу хх Ууу! 
4. Effect of the security right on third parties 

. Slovak , 

Poland Russia Republic Turkey Ukraine 

4.1. Does a charge give и x T JA vvv 
priority in a charged property? 
4.2. Does the secured creditor — ‘ee P ди duo 
have priority in bankruptcy? 
4.3. Can a third party deter- 
mine whether property is УУУ ххх VVv Vv VVV 
charged? 
4.4. Does a third party acquire 
property free from charges in V vvv Vui eid SIE 
the ordinary course of busi- 
ness? 
4.5 Is person acquiring in 
good faith and without a СА ххх муу ххх ууу 
notice of charge, protected? 
5. Enforcement of the charge 

: Slovak Р 

Poland Russia Republic Turkey Ukraine 

5.1. Is the manner of enforce- 
ment of charge clearly vv Vv Ууу Муу муу 
defined? 
5.2. Is there tried practice? Ууу Vv муу муу VVV 
5.3. Can the chargeholder ede du T eu St 
protect assets? 
5.4. Can the chargeholder RE ie vvv ons ui 
obtain rapid realisation? 
5.5. Can the chargeholder 
exercise control on the way xx xx муу ххх муу 


realisation takes place? 
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5.6. Does the enforcement 
procedure allow expectation 


E xx vv vvv xx муу 
of reasonable realisation pro- 
ceeds after costs? 
5.7. Does commencement of 
enforcement have to be pub- xxx ххх Муу ххх муу 
licised? 
5.8. Is purchaser in enforce- А Fgh SIH gt ev 


ment procedure protected? 


vv Y Yes Y Y Yes, but with reservations ххх Categorical no хх Indicates that 
response is negative, but there are some mitigating factors in law or practice 
Source: EBRD Regional Survey on Secured Transactions 2006—2008 


It was fundamental to the design of the Survey that the assessment should 
be perceived as being fair, objective, and non-judgemental. It is not the 
EBRD's place to dictate what countries ought to do, and there is a lot of 
sensitivity associated with a ‘league table’ of countries being ranked one 
against the other. The Survey therefore grades each question by reflecting 
a gradual progression from a clear “yes” (Y Y v) to a clear “no” (ххх), 
with intermediary grading to reflect reservation in practice or in law or 
mitigating factors (see Table 1). It shows at a glance the areas which are 
most deficient and why, and the explanatory notes ensure a consistent 
approach to the questions in all countries.” 

The Survey has been expanded to cover several related areas such as 
collateral (pledge) registers? and mortgage law”. 

Furthermore, from 2002 onwards, Legal Sector Assessments were pre- 
pared for other commercial law areas where the EBRD was actively in- 
volved, in particular corporate governance, insolvency, securities markets, 
and concessions. These assessments, however, differed from the Regional 
Survey described above as they simply benchmarked existing laws against 
a checklist of ingredients essential for a sound legal regime and evaluated 
how well these laws approximate international standards." Although the 
Regional Survey is arguably more comprehensive as it evaluates the 
existing laws and their implementation and practical application, Legal 
Sector Assessments have proved useful as they are easy to understand, 
very detailed (the assessment usually comprises up to 100 questions) and 
convenient for policy dialogue. Sector assessments are produced by 


<www.ebrd.com/pages/sector/legal.shtml>. 
<www.ebrd.com/pages/sector/legal/shtml>. 
<www.ebrd.com/pages/sector/legal/secured/core/mortgagelaw.shtml>. 

The Bank refers to this type of analysis as showing ‘extensiveness’ of legislation 
as opposed to ‘effectiveness’ which is captured by other tools (e.g., new Legal Indicator 
Surveys). 


30 Michel Nussbaumer/Frederique Dahan 


selected experts in the field — either the EBRD's own legal transition team 
or external consultants, who evaluate commercial laws throughout the 
EBRD region of operations to ensure a higher consistency of responses 
than that provided by the local respondents for the LIS. Additionally, 
countries are no longer rated numerically; instead they are evaluated and 
placed in categories, depending on the degree to which various commercial 
laws reflect international standards and practices (see Table 2). It should 
be noted however that these assessments are by definition only partial and 
theoretical, and cannot be used as a replacement for an examination of the 
actual functioning of the system itself. 


Table 2: Legal Sector Assessment: Level of compliance with international 
standards for corporate governance 


Very high High Medium Low compliance Very low 
compliance compliance compliance compliance 
0 countries 8 countries 14 countries 2 countries 6 countries 
Hungary Armenia Albania Azerbaijan 
Lithuania Bosnia & Turkmenistan Belarus 
Czech Republic Herzegovina Georgia 
Romania Bulgaria Montenegro 
Russia Croatia Tajikistan 
Slovak Estonia Ukraine 
Republic Kazakhstan 
Slovenia Kyrgyz 
Turkey Republic 
Latvia 
FYR Macedonia 
Moldova 
Mongolia 
Poland 
Serbia 
Uzbekistan 


Source: EBRD Legal Sector Assessment on Corporate Governance 2007 


3. New Legal Indicator Survey (2003 to date) 


In 2003, the Bank launched a new Legal Indicator Survey based on a dif- 
ferent methodology. Rather than assessing general perceptions of effec- 
tiveness, as was the case between 1995 and 2002, the EBRD decided to try 
and assess the effectiveness of commercial legal reform in a more reliable 
and verifiable manner. This assessment gauges how the law works in 
practice for a given scenario. A selected law firm in each of the EBRD’s 
countries of operations is presented with a consistent and fixed set of facts 
concerning a hypothetical legal case and then asked to provide specific, 
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factual answers about how the case would be resolved in practice. As the 
practical outcome is compared, rather than a list of applicable rules, this 
approach allows for a more reliable comparison of law effectiveness across 
countries, providing less subjective responses. Moreover, expert respon- 
dents are encouraged to supply more detailed narrative responses to ques- 
tions, providing a factual basis for their responses and opinions. There is 
thus more scope for exploring the flaws or bottlenecks which prevent the 
system from producing satisfactory outcomes. For the first case study in 
2003, the EBRD secured transactions experts devised a case involving a 
secured creditor whose claim was not satisfied. The practical outcome was 
to predict the amount the creditor could recover, and how long it would 
take to enforce his security and realize the pledged assets (see Chart 1). 
Countries were thus evaluated based on the ability of their legal system to 
produce specific desirable outcomes, which were able to be quantified as 
much as possible (‘Show many pennies to the pound will the secured 
creditor expect to receive in case of default?").?! 


Chart 1: EBRD New Legal Indicator Survey: Enforcement of Charged 
Assets 


(worst) to 10 (best), with a maximum a 
ggregated score of 30 


Score on separate indicators, each ranging from 1 


a 
O Simplicity © < 
E iube Source: NLIS 2003 Note: No data for Tajikistan for 2003 survey 


Source: EBRD New Legal Indicator Survey 2003 


A case study has the advantage of concentrating on the facts as opposed to 
the rules, and to assume a situation as close as possible to the context of 


3! Overall, EBRD assessment thus consists of both evaluation of the sector assess- 
ment for a number of key commercial law areas as well as further analysis of the law in 
action for the same sectors. 
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normal commercial practice. Using case studies to survey legal systems is 
a road which many organizations have recently taken, for instance the 
World Bank's Lex Mundi project? and also the Trento project on "The 
Common Core of European Private Law". Judicious drafting of the case 
study is paramount to the quality of the responses: if the case is too wide, 
the results will not be comparable across jurisdictions; if it is too narrow, it 
may not leave the respondent sufficient scope to describe particularities of 
the legal system which may have dramatically affected the results. The 
approach to quantifying the impact of laws and regulations was spear- 
headed by the work of development economists in the last decade, such as 
De Soto and De La Porta et al.** It is best known through the World Bank 
Reports on Doing Business published since 2004, which have brought the 
practical importance of good regulation to the fore of the economic devel- 
opment theory. They followed the seminal work of Shleifer? on law and 
financial markets. Ultimately, practical results (e.g. time required to evict a 
tenant; or to register a business) matter just as much as the black letter of 
the law. 

However, lawyers often feel uncomfortable with such an approach: 
firstly situations in reality are considerably more complex than can be in- 
corporated into the facts of a case study. The factual assumptions of the 
case study must be well defined, thereby limiting the scope of the analysis, 
which makes the assessment results difficult to use as a proxy for the full 
scope of the law. Secondly, some practical aspects, such as the fairness, 
flexibility or certainty deriving from regulations cannot be measured, but 
still play an important role.*° 

For the EBRD, the response to the limitations of the New Legal Indica- 
tor Survey highlighted above was to design an assessment that focused on 
practical, economic outcomes being detached from the formality of the 


? The Lex Mundi project, which forms part of a larger World Bank project on 
"Doing Business" in various jurisdictions throughout the world. See Simeon Djankov, 
Rafael La Porta, Florencio Lopez De Silanes, and Andrei Shleifer, ‘Courts: The Lex 
Mundi Project (March 2002)’ Yale ICF Working Paper No. 02-18; Harvard Institute of 
Economic Research Paper No. 1951. 

33 See <www.common-core.org/>. See also Security Rights in Movable Property in 
European Private Law. The Common Core of European Private Law (2004) Eva-Maria 
Kieninger (ed.), Cambridge University Press 

си Djankov, Simeon, La Porta, Rafael, Lopez-de-Silanes, Florencio, Shleifer, Andrei 
(2003) *The New Comparative Economics', Journal of Comparative Economics 31 (4), 
595—619. 

35 Schleifer, Andrei, La Porta, Rafael, Lopez-de-Silanes, Florencio, Vishny, Robert 
(1998) ‘Law and Finance’ Journal of Political Economy, 106 (6), 1113-1155. 

% See Armour, John, Deakin, Simon, Lee, Priya, and Siems, Mathias (2009) ‘How do 
legal rules evolve? Evidence from a cross-country comparison of shareholder, creditor 
and worker protection’, American Journal of Comparative Law, 57 (3), 579-630. 
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law, its structure and conceptual underpinning, whilst managing to grasp 
the complexity and interwoven nature of the law and the way it impacts on 
users’ behaviour. This is what the following type of assessment attempts to 
achieve. 


4. The Legal Efficiency Approach and EBRD Most Recent Assessments 
d) Mortgage Law Assessment 


In its recent work on mortgage law and mortgage securities, the EBRD 
developed the concept of ‘legal efficiency’ as the basis for its assessment 
of the sector. The term ‘legal efficiency’? is used to indicate the extent to 
which a law and the way it is used fulfils the purpose for which it was 
designed and provides the benefits that it was intended to achieve. 

The key function of a secured transactions law is economic as the se- 
cured credit market has essentially an economic function (whilst recog- 
nising that it may also have important social function and consequences). 
The fact that any jurisdiction can function without a secured credit market 
makes it facilitative in nature. A relatively simple indicator of the success 
of a secured transactions law reform (or primary motive for reforming 
secured transactions law) is the subsequent increase in the volume of 
secured lending. This however is a crude and narrow indicator, and wholly 
inadequate by itself. The intended function of the secured credit market is 
more than merely to boost the amount of credit granted against security. It 
may also include, for example, opening up credit to new sectors of society, 
encouraging new housing construction, or allowing privately-funded infra- 
structure projects. Legal efficiency is thus analysed by looking at the 
degree to which the legal framework enables secured transactions, first, to 
achieve their basic function, and secondly, to operate in a way which 
maximises economic benefit. And, as shown in Table 3a, the second cri- 
terion is broken into five separate headings: simplicity, cost, speed, cer- 
tainty and fit-to-context. 


37 Dahan, Frederique and Simpson, John (2008) ‘Legal efficiency of secured trans- 
actions reform: bridging the gap between economic analysis and legal reasoning’ Secured 
Transactions Reform and Access to Credit, Dahan, Frederique and Simpson, John (eds) 
Edward Elgar Publishing Limited, Cheltenham, pp. 122-140. 
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Table 3(a): Criteria for legal efficiency of secured transactions law 


Basic Legal Function С 
Benefit 
Simplicity 


Certainty 


Fit-to-context 


The basic legal function of a secured transactions law is to allow the 
creation of a security right over assets which, in the case of non-payment 
of a debt, entitles the creditor to have the assets realised and the proceeds 
applied to the satisfaction of his claim prior to those of other creditors. If a 
secured transactions law only gives the creditor a personal right but no 
right to the assets, or if there is no right to enforcement, or no priority vis- 
à-vis other creditors, the law fails to achieve its basic legal function. An 
absolute priority for taxes and other state claims ahead of the secured 
creditor, or the right in insolvency of ordinary creditors to share in a por- 
tion of the proceeds, are more than inefficiencies in the secured trans- 
actions law. They are defects which prevent it from fully achieving its 
basic function. They may be intentional (a super-priority of the state 
usually is) but they reflect a compromise between two laws with con- 
flicting purposes. Any such compromise inevitably inhibits the effective 
operation of secured transactions law and introduces uncertainty into the 
minds of lenders. 

If the legal framework for secured transactions is to operate in a way 
which maximises economic benefit, the system for creation and enforce- 
ment of pledge or mortgage should be simple, fast and inexpensive, there 
should be certainty as to what the law is and how it is applied, and it 
should function in a manner which fits to the local context. 

Simplicity — Simple does not mean simplistic: it is necessary to strike a 
balance between simplicity and the sophistication required by the market. 
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In many countries complexities have developed and become entrenched 
over time as laws have been adapted to new circumstances, not because of 
the complexity of these circumstances but rather from limitations inherent 
in the legal system. 

Speed — For most aspects of the legal process, the less time it takes the 
more efficient it is. There are exceptions: a notice period or a cooling off 
period has to be of appropriate length, but for registration of a pledge or 
mortgage, for example, there can only be benefits if it takes only a few 
minutes rather a month, and a lender who knows that enforcement of the 
pledge or mortgage is likely to take several years will derive less comfort 
from his security. 

Cost — Legal costs almost inevitably have an adverse impact on the eco- 
nomic benefit of a transaction. Delay, complexity and uncertainty all tend 
to add to costs so there is a close relation with the other aspects of legal 
efficiency. Some costs are within the control of the parties, at least to a 
certain extent. Before taking legal advice on structuring a transaction the 
parties can assess the value of doing so. The cost of legal advice on a com- 
plicated transaction may be outweighed by the benefits, but the cost of 
legal advice incurred because of defects in the legal framework always 
reduces efficiency, as do fixed costs (for example registration, notary or 
court fees). 

Certainty — Certainty 1s a critical element of any sound legal system. A 
grain of uncertainty in the legal position can have a pervasive and dispro- 
portionate effect. Little makes a banker more hesitant than hearing there is 
some doubt regarding the legal robustness of a transaction. Transparency 
can often strengthen certainty: for instance, easy universal access to infor- 
mation in the land register allows potential mortgage lenders to find out 
about the property and any other mortgages that may be claimed. 

Fit-to-context — The ‘fit to context’ criterion is the most elusive but 
nonetheless important as it covers a number of facets. It is not enough to 
adopt a law which clearly and unambiguously establishes a simple, fast 
and inexpensive regime for pledge or mortgage security. The efficient 
functioning of the law will also depend on whether it is adapted to the eco- 
nomic, social and legal context within which it is to operate. It needs, for 
example: 


— To respond to the economic need. Markets are constantly changing, and 
the law has to be able to adapt to new products, as for example when 
loans are proposed with flexible interest rates. 

— To achieve an appropriate balance between fulfilling the economic pur- 
pose and ensuring that the effects of the reform are acceptable in con- 
text. The rights of consumers and occupiers of property to appropriate 
protection cannot be eliminated to suit the economic needs of the se- 
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cured transactions law. Rather they have to be framed in a way which 
enables borrowers and lenders to derive the benefits afforded by a 
flourishing secured credit market while at the same time ensuring the 
necessary protections for vulnerable parties. 


Table 3(b): Legal efficiency of mortgage law in selected transition 
countries 


Basic 
Legal |Simplicity Cost | Certainty 
function 


Fit-to- 
context 


1 very efficient 2 efficient 3 some inefficiency 4 inefficient 5 unclear 
Ty 


Source: EBRD Mortgages in transition economies 2007 


Legal efficiency analysis has an immediate appeal because it addresses the 
practical results of application of law detached from the conceptual struc- 
ture of the law. There is no argument possible as to whether the indices are 
biased in favour of a particular legal regime — the criteria are universally 
known. The grading system is however subject to discussion, for instance, 
regarding the speed of security rights enforcement and what can be consid- 
ered fast in terms of security right enforcement. Agreement must also be 
reached as to the basic legal function of the law in question. Data collec- 
tion also requires much detailed information which can only be obtained 
from those with first hand experience of working of the law. The results, 
however, show a refined picture of a given area (e.g. mortgage law; see 
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Table 3 (b)) and draw immediate attention to the system's practical weak- 
nesses which should become the focus of future reform efforts in order to 
achieve the law's purpose and bring maximum economic benefits as op- 
posed to merely matching international standards. This would also ensure 
that the policy advice conveyed to the jurisdiction under assessment is 
formulated in terms of impact — benefits versus costs of reform. For in- 
stance, in many countries where the creation of a mortgage is reported by 
users as being slow, expensive and cumbersome, the role of notaries in the 
process is often blamed. From the point of view of advisers who are not 
familiar with this profession, notaries are often perceived as not playing a 
useful role, being unduly expensive (especially since the profession often 
enjoys a monopoly and the fees are fixed by tariffs), and bureaucratic in 
their handling of cases. While these accusations may be well founded in 
absolute terms, they need to be analysed in terms of economic impact — in 
other words, how much of a difference to the process would it make if 
notaries were abolished in countries that require their involvement for the 
creation of a mortgage? EBRD legal efficiency analysis in 17 jurisdictions 
has shown that the largest stumbling block in the efficiency of the process 
actually came from the registration of the mortgage in the Land Register. 
The role of notaries differed significantly from jurisdiction to jurisdiction 
so their involvement could only be tackled on a jurisdiction to jurisdiction 
basis and not globally. Moreover, reform resources would be best spent 
working on modernising the Land Registers (which is happening in many 
countries) or, more controversially, on fundamentally amending the proce- 
dure for mortgage registration.” 


b) Other Recent Assessment: Telecommunications Regulatory Assessment 


In a different sector, but using a similar type of approach, another impor- 
tant piece of assessment was conducted by the EBRD on telecommunica- 
tions regulations in transition countries." With a similar desire to provide 
assessment grounded on factual and economic data, a questionnaire was 
designed based on standards issued by the World Trade Organization and 
the European Union and sent to policymakers and implementation authori- 
ties (typically the telecoms regulator) for their comments. The EBRD also 
interviewed a wide cross-section of stakeholders from the sector (e.g. pri- 
vate operators, state operators, consumers — small and large, lawyers, etc) 


38 Mortgages in transition economies EBRD (2007) available online: <www.ebrd. 
com/pubs/legal/mit.htm> [accessed 24 July 2009]. 

? Legal Transition Programme Telecommunications Regulatory Development Com- 
parative Assessment of the Telecommunications Sector in the Transition Economics, 
EBRD (2008) available online: (In English «www.ebrd.com/pages/sector/legal/telecoms. 
shtml (and in Russian) <www.ebrd.com/russian/pages/sector/legal/telecoms.shtml>. 
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to cross-check responses. Finally, data was collected from a wide variety 
of sector information, both inside and outside the country including: 


— Databases and other collected data (available from the EBRD, Euro- 
pean national governments and their constituent ministries, official 
national data sources. 

— Business Information of interest to current and prospective operators/ 
investors such as licensing procedures, technical requirements, inter- 
connection agreements, online forms for certification, authorisation etc. 

— Consumer and Citizen Information: Information of interest to investors, 
prospective investors, end-users or prospective end-users regarding 
consumer information, universal service, consumer rights (and abuses 
reporting processes) and tariffs. In addition to actual legislation and 
formal guidelines, digested information such as clear explanations (e.g. 
complaint procedure), and FAQs (frequently asked questions) on Min- 
istry and Regulatory websites was also consulted, 

— Telecom regulatory news and other news or journalistic based sources: 
This element included information, regulatory news and developments 
published or available from researchers and journalists. 


The draft assessment was then sent to every authority in each country to 
give them a further opportunity to respond to the assessment or correct any 
of the data upon which it was based, further advancing the consensus on 
what reforms may be needed in each country. 

When resources are scarce and with the agenda of reforms ever length- 
ening, this form of diagnosis is essential if reform is to deliver the eco- 
nomic benefits that are hoped for. 


IV. Vision for the future 


After almost 20 years of transition, the size of the legal reform challenge 
remains significant throughout the EBRD region of operations. This is not 
really surprising, given the distance countries have had to cover from the 
outset, and the constantly changing nature of the financial and commercial 
sectors, which requires on-going adaptation to newly developed tech- 
niques. More than ever, it is important for institutions like the EBRD to 
continue to promote legal reform efforts from Central Europe to Central 
Asia, and to fine-tune the understanding of strengths and weaknesses that 
exist in that region's frameworks. Precise and comprehensive assessment 
tools are of crucial importance to guide the EBRD's future policy dialogue 
with governments in transition countries and the Bank's legal technical 
assistance efforts. This makes the work of technical advisors much more 
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difficult because of the need to specifically tailor policy advice to the 
identified needs and areas of improvement. It is already quite clear that the 
present challenge for many countries already well advanced on the path to 
commercial reforms (in the form of new laws properly implemented) is to 
strengthen their judicial apparatus to deliver market players the quality and 
predictability of court decisions and judicial support they would expect in 
developed economies. This is not a small undertaking by any standards. 
The judiciary consists of a finely balanced set of rules, institutions and 
people, heavily influenced by the culture and society in which they all 
operate. Reform requires skill, sensitivity and vision for the near, medium 
and long term. 

The global financial crisis that started in 2008 has also shed a new light 
on the world's financial architecture and its regulatory aspects. Many tran- 
sition countries have been seriously affected by the credit crunch and their 
banking sectors are struggling to cope. Governments are proposing or 
introducing new regulations aimed at fighting the crisis and preventing its 
recurrence. All these developments call for a fresh look at what interna- 
tional financial organizations like the EBRD can do in the sector of legal 
technical assistance. 

For one thing, the crisis has certainly renewed the significance of the 
legal framework as a response mechanism to increased investment risk. 
The importance of legal and institutional frameworks in restoring market 
confidence, and providing transparency, certainty and fairness in an effi- 
cient manner, has been clearly brought home. For the first time in their 
(short) transition history, transition countries are testing the efficiency of 
their legal systems systematically on a real scale. 

Secondly, because the crisis affects transition economies in different 
ways, future reforms or adjustments will require, more than ever, clear 
advice. Transition 1s increasingly a country-specific process where no one- 
size-fits-all solution can apply, and this means that legal assistance provid- 
ers must be able to provide a very precise diagnosis, together with specific 
solutions — hence the necessity to continuously refine and review the sur- 
veys and assessments that are being conducted. Moreover, the crisis’ gene- 
sis in Western markets means that Western-inspired legal and regulatory 
systems, which until now were perceived as reform models, may be re- 
garded with more suspicion. Organizations such as the EBRD may need to 
undertake a review of the international standards it is promoting to ensure 
that the lessons which need to be learned from the crisis are taken into 
account, whilst emphasizing the commercial reform principles which 
remain largely valid and necessary for functioning markets. For instance, 
recent economic circumstances, including higher food prices, currency 
problems, mortgage enforcement, consumer indebtedness, and credit short- 
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age, have put social concerns in the spotlight — reminding everyone that 
economic development must go hand in hand with protection mechanisms 
for more vulnerable parties. The EBRD focuses on these needs to find the 
most appropriate way to encourage such measures be adopted in its coun- 
tries of operations, in conjunction with other organizations which more 
traditionally address such concerns, e.g., the EU (through its consumer 
law) or the World Bank. On the other hand, it is also possible that govern- 
ments may choose to address the shortcomings that contributed to the 
crisis by introducing new detailed regulations and the pendulum may well 
swing too far in that direction. Over-regulation would not be a satisfactory 
outcome from the current situation, especially in countries of the region 
that have previously suffered from an over-regulation problem. This is a 
message that the EBRD also needs to carry through to the region. 

Clearly, promoting legal reform is and will remain a challenge for the 
time being. 
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I. Introduction 


The collapse of the socialist system and subsequent expansion of global 
economic relationships have presented the States of the former Soviet 
Union, East- and South East European! with the challenge of transforming 
their plan oriented economic, political and legal systems to a market orien- 
ted system. Part of this transition is a comprehensive reform of the legal 
system and the implementation of this by institutions and organizations. 
Far from being homogenous, each country and region has specific dif- 
ferences. The situation in former COMECON states, independent develop- 
ment in South Eastern Europe (the former Yugoslavia on one hand and AI- 
bania on the other) and development in Asia cannot be compared exactly. 
What they have in common is, that the functions fulfilled by the main 
institutions in market-oriented economies also differ greatly from those in 


! The states of East and South-East Asia, e.g. China and Vietnam are not covered by 
this contribution because of the author's lack of experience in these countries. 
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plan-oriented economies. In market oriented economies, private business 
activities are based on two pillars of freedom: contract and property rights. 
Freedom of contract ensures that entities doing business have something to 
act on, while property rights, protects the individual benefits. Both allow 
the pursuit of individual interests. In plan-oriented economies, contracts 
were used as a way of delegating the completion of a given plan, whilst 
state property effectively meant that decisions regarding production assets 
were made by the political regime’. 

From the very beginning, transition economies were supported during 
consecutive reforms by development agencies. Unilateral organizations 
such as USAID, GTZ, СП.С*, IRZ*, SDC’, ADA*, SIDA’, CIDA?, DFID” 
were, and are, involved with multilateral organizations, in particular the 
World Bank", EBRD, OECD and the EU. 

In most transition countries, comprehensive programs were established 
to support private business activities through the reform of institutions and 
by implementing organizations. The aim was to strengthen welfare gains in 
order to prevent impoverishment. A consensus existed between these or- 
ganizations to ensure the introduction of freedom of contract and also to 
guarantee that property rights were fundamental elements of these reforms. 

The impact of these programs should not be underestimated. In most 
important legislative projects, either one or many organizations were in- 
volved, as individual states did not have sufficient resources to implement 
the plans alone. The lack of expertise for the implementation of these pro- 
grams, partly a legacy of decades of socialist rule, and partly due to budget 
limitations reducing the availability of external intellectual resources.. This 
was further exacerbated by the setting of completion timeframes as a con- 
dition for financial support. 

Alongside the need for comprehensive and effective coordination when 
several organizations are involved, the delivery of policy advice is heavily 
influenced by different approaches from the various organizations that are 


? It should not be forgotten that even in plan-oriented economies, facilities exist to 
delegate business decisions to (state) enterprises through rights of usage and rights of 
management in order to enable business to be conducted. 

? (Dutch) Center for International Legal Cooperation. 

^ Deutsche Internationale Stiftung für Internationale Rechtliche Zusammenarbeit (Ger- 
man Foundation for International Legal Cooperation). 

? Swiss Development Cooperation. 

ё Austrian Development Agency. 

7 Swedish International Development Agency. 

* Canadian International Development Agency. 

? British Department for International Development. 

10 Partly by group members IFC (International Finance Cooperation) and IDA (Inter- 
national Development Association). 
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involved. These differences result from different legal systems in the 
organizations’ countries of origin and also because of the various origins 
of the contracted advisors. In particular, differences between the Anglo- 
American and Continental-European approaches are important, whilst 
differences between the approaches of Continental Europeans are not so 
obvious because of a focus on approximation to the acquis communautaire 
of the EU. 

In this paper, the approach to legal reform projects by the development 
cooperation conducted by the Deutsche Gesellschaft für Technische 
Zusammenarbeit (GTZ) GmbH will be presented and reviewed in line with 
the guiding principle of a social market economy. It will be shown that 
these projects followed the objectives of international development co- 
operation as set out, for example, in the Millennium Development Goals. 
However, a specific approach has been developed which has a substantial 
impact on market economy reforms in transition economies. This can be 
seen in the projects conducted in South Eastern Europe. 


II. The overall concept of a social and ecological 
market economy 


The key purpose for introducing the concept of a social market economy 
into development cooperation is the role this plays in preparing transition 
economies for the challenges of globalization''. With regard to the legal 
system", the concept was restricted to the fields of company, social and 
labor law". 

Whilst social law is not covered by GTZ legal reform projects, labor 
law was the only one of these topics selected in certain states of Central 
Asia and Southern Caucasus. With respect to company law reform, it has 
to be considered that Continental-European and Anglo-American company 
law is currently undergoing a process of mutual approximation. 


И See Twesten, Institutions and the Role of the State in Transition Economies in the 
Context of Globalisation, Eschborn, April 2006. 

? Legal systems or law, is seen with by this contribution not for its dimensions as a 
sociological phenomena, but rather as a law, set by states. 

P See Ricardo Gomez, Soziale Marktwirtschaft im internationalen Systemwettbe- 
werb (Social market economy in the international competition of systems, p. 4 (on Com- 
pany Law), p. 7 (on labor and social law), Hans Jürgen Rosner, “Soziale Marktwirtschaft 
und internationale Trends in der sozialen Sicherung" (Social market economy and inter- 
national trends in social security), in GTZ (publ.), “Die soziale Marktwirtschaft als Leit- 
bild für die Entwicklungszusammenarbeit" (Social market economy as a principle of 
development cooperation), Eschborn 2005. 
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The concept of social market economy has been profiled in several 
publications, circulated mainly within GTZ, which seek to provide an 
outline and confirmed interpretation". These publications state that the 
starting point for German development assistance and collaboration, with 
regard to the fight against poverty or at least the prevention of impoverish- 
ment, is only sustainable within the economic system, if, social and eco- 
logical factors are observed alongside growth orientation". The concept of 
a social market economy is not opposed to the pro-poor growth approach 
of the World Bank, but is based on different assumptions and reflects a 
specific German approach and the concretization of it'®. 

In August 2007, the Federal German Ministry for Economic Coopera- 
tion and Development (BMZ) presented the "Principles of a social and 
ecological market economy in German development cooperation""". The 
main principle stated that German development cooperation is led by 8 
sub-principles, namely to: 


Support the introduction of a rule of law 
Seek distributed growth 

Strengthen the private sector 

Improve the business environment 
Prepare the economy for the future 
Establish social partnerships 
Ecologically orientate the economy 
Assure equal opportunities 


pO dU gaa 


Projects based on supporting legislative framework reform for private 
business activities can be attributed to sub-principles 1, 4, 6 and 8 (rule of 
law; market framework, social partnership, equal opportunities), parti- 
cularly for the rule of law, as the projects support the creation of legal 
frameworks. As stated in the principles, the creation of a legal norm and its 
implementation to support the behaviour of the state, based on the rule of 
law, are the main focus of German development cooperation. The ability to 
enforce rights within the framework of capable judiciary, equal treatment 


^ See GTZ (publ.) (previous note); GTZ/Goethe Institut (ed.), "Kulturelle Vorausset- 
zungen für die Entwicklung von Demokratie und sozialer Marktwirtschaft" (Cultural pre- 
conditions for the development of democracy and a social market economy), Frankfurt on 
the Main, 2005. 

15 See GTZ (publ) (supra note 13), Preface by the managing director of GTZ, 
Eisenblätter, p. i. 

16 See Tilman Altenburg and Detlef Radke, Wirtschaftsreform und Aufbau der Markt- 
wirtschaft: Betrachtung des EZ-Schwerpunktes aus der Sicht der TZ (Economic reform 
and building up a market economy: Considering the focus of development cooperation 
form the perspective of technical assistance), p. 146, in GTZ (Publ.) (supra note 13). 

17 <www.bmz.de/de/service/infothek/fach/konzepte/konzept157.pdf>. 
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of economic participants is strengthened and through this, so are equal 
opportunities and participation which are integral elements of a social and 
ecological market economy. 

Improved market conditions for business alongside this judicial frame- 
work is an obvious requirement, calling for a consideration of the impor- 
tance of the law of competition and the area of consumer protection, 
although neither have been included as characteristic of a social and eco- 
logical market economy so far. 

Less obvious is the reference to social partnerships, stated in company 
law, as this sub-principle also covers mid- and long-term corporate deci- 
sions. 

The alignment of economic policy advice, regarding the reform of legal 
frameworks based on the principles of a social and ecological market 
economy, will then be shown through examination of the results of prac- 
tical experience in South Eastern Europe. 


III. The focus of activity fields in legal reform projects in SEE 


Legal reform projects linked to German development cooperation can be 
categorized into two types of model. Firstly, the projects that can be named 
and which aim to approximate what is set out in the acquis communautaire. 
These projects include “Support for the Approximation of Selected Areas 
of Economic and Administrative Law" in Macedonia, which was inte- 
grated into the project “Advice on Economic Legal Reform" and the pro- 
ject “Advice on EU Approximation" in Albania. which only contains a 
component dealing with legal reform. The other model involves a number 
of projects being undertaken to assist in the EU approximation process. 
These generally follow a more general concept regarding the overall re- 
form of the legal framework for private business activities. These projects 
have been carried out in Albania since the beginning of the nineteen- 
nineties, in Bosnia and Herzegovina since 1996 and in Serbia since 2001 
(up until 2007, and also covering Montenegro). Projects using this model 
include: “Amendments of Selected Economic Laws" in Albania, which is 
tied to a project started in 1992; the project “Advice on Economic Legal 
Reform in BiH”, which was completed in 2007: and the project “Advice 
Regarding Legal Reform in Serbia". An “Open Regional Fund for South 
Eastern Europe — Legal Reform" was established in 2007. This fund re- 
presents a new tool for development cooperation, with its regional basis 
(as opposed to a bilateral basis) which supports regional (re-)integration in 
the field of legal reform. 
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Legal reform projects have mostly been designed on the basis of de- 
mand, and have thus generally employed an open concept with regard to 
topics raised, particularly regarding the potential scope, leaving the overall 
goals of these projects have been quite open. More detailed aims can be 
found with projects following on from completed projects or projects that 
have been redesigned with more detail following the reorganization of the 
project application system, including, for example, directions for imple- 
mentation rather than for legal reform. 

To document this clearly, the overall goals of projects are included 
within project design and are an approximation consistent with EU guide- 
lines as follows: 


— Improvement of the preconditions for EU approximation in Albania and 
for successful negotiations on the completion of its association. 

— Approximation of the (Macedonian) economic legal system to the di- 
rectives and regulations of the EU, and for its implementation of busi- 
ness practice, supported by competent public administrative authorities. 


In contrast, the overall goals in “general” legal reform projects are: 


— (Bosnian) Economic legislation and judicial institutions match the 
demands of an EU market which conforms with appropriate legal and 
regulatory policy. 

— [n its key areas, the legal system of Serbia matches with the demands of 
the rule of law as outlined in a free democratic social order, does not 
oppose international law and is under successive approximation to EU 
Law. 


The variety of overarching goals does not seem to indicate an explicit 
directive regarding the principles of a social and ecological market econ- 
omy. However, approximation to EU law and an orientation towards a free 
democratic legal order are seen as being of particular importance. 

In the process of the project implementation, certain areas of focus arise 
consistently, partially due to coordination by the Open Regional Fund, and 
because of demand from the countries themselves". This can be seen іп 
various concrete legislative projects, which were undertaken with the 
support of legal reform projects and where implementation is now the key 
focus °. 


18 The projects qualifying for the legal reform scheme are introduced by South East 
European governments and local partners, not by the Open Regional Fund. 

? Information on bilateral projects and the Open Regional Fund for South Eastern 
Europe - Legal Reform in English, Serbo-Croatian and Macedonian languages аге sum- 
marized in a brochure, which can be requested by contacting the author. See also: «www. 
gtz.de/de/weltweit/europa-kaukasus-zentralasien/25468.htm>. 
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Legal reform projects were involved in following legislative projects: 

Albania — The Civil Code — Bankruptcy Law — Company Law and 
Company Registration Law — Law on Author's rights - Competition Law — 
Transactions in Securities Law — Electronic Signatures Law 

Bosnia and Herzegovina — Public Procurement Law — Bankruptcy Law 
— Law on the Registration of Rights on Immovables — Law on Notaries — 
Law of Obligations — Property Law — Company Law”? 

Macedonia — Competition Law — State Aid Law — Industrial Property 
Law — Law on Companies in the Public Sector — Law on Mineral Deposits 
— Law on Handicrafts — Law on Financial Leasing — Law on Insurance 
Supervision — Law on the Prevention of Money Laundering 

Montenegro — Law on Notaries — Law of Obligations — Property Law — 
Law on Concessions?! 

Serbia — Law on Transactions in Securities — Company Registration 
Law — Law on registered pledges on movables — Law on Privatization — 
Law on Financial Leasing — Law on Investment Fund — Law on Conces- 
sions? — The Code of Civil Procedure — Law on Enforcement — Law оп 
Bankruptcy — Law on Companies — Law on the Cadastre, Surveying and 
Registering Proprietary Rights. 


By comparing legislative proceedings where legal reform projects were 
involved, similarities can be observed in the following: 


— Civil Law and related institutional and procedural issues 

- Company Law including registration of companies 

- Bankruptcy Law 

- In general, Civil Law, in particular in the field of obligations, where 
special attention is given to the integration of a consumer protection 
law and the integration of new commercial contracts into the 
existing legal systems 

- Substantive Property Law, which includes intellectual property and 
secured transactions 

- The registration of property rights 

- Law on Enforcement 

- Law on Notaries 


— Public Administration Law 
- In the field of financial markets 
- Law on Competition 
- Law on Concessions and Public Procurement 


The law is applicable to all types of corporate organization, including partnerships. 
I.e. public franchises. 
I.e. public franchises. 
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IV. Description of the orientation of German legal reform 
projects based on the principles of a social 
and ecological market economy? 


Only areas of civil law will be covered in this paper. No comments will be 
made regarding the extent to which the principles are relevant within the 
law of public administration. However, for example, the law on conces- 
sions (i.e. public franchises) is more directed at good governance, which is 
of great importance for all legal reform projects. Whilst the law on com- 
petition tries to compensate for failures in the market by concentrating on 
the power of the market, dealings in securities fall under company law. An 
attempt is being made to extend consumer protection to capital markets. 
Although this target group cannot be defined as socially disadvantaged, the 
value of their capital, and their investments for retirement in pension funds 
makes these protections worth considering, particularly in light of 
anticipated shortfalls in state based pensions schemes. 


1. Company Law 


Even before the publication of the principles, company law was identified 
as an area of particular importance for social market economy principles?". 
In addition to the organizational framework, employee participation in the 
supervisory board (or the board of directors in a monist system) was seen 
as being characteristic of a social market economy, and therefore an impor- 
tant focus for project planning. Latter topics were integrated to a lesser 
extent, due to a perceived lower relevance to practice. Differences in ap- 
proach became evident, particularly with regard to closed corporations, 
specifically, with limited liability companies. Here the main source of 
dispute between projects concerned the retention of the minimum capital 
requirement for company registration. This dispute reflected the discus- 
sions taking place between EU member states. The German response to 
this issue involved the introduction of the “Unternehmergesellschaft” 
(Entrepreneurial Company) which has no capital requirements for registra- 


23 The term ‘principles’ refers to a policy statement of the German Federal Ministry 
on Economic Cooperation and Development, emphasizing that German development co- 
operation policies will be informed by the principles of a social and ecological market 
economy. Cf. the website of the Federal Ministry: «www.bmz.de/en/issues/wirtschaft/ 
index.html». 

2 See П. supra. 
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tion, allowing rather for this capital to be accumulated during operation.” 
Although this approach was more in line with recommendations made by 
other organizations” it cannot be said to have been overly persuasive:”’ the 
model that was eventually introduced retained a minimal capital require- 
ment, although dramatically reduced in relation to other partner count- 
ries.” This retention of minimum capital requirements in the regulations 
also observes the interests of debtors and minority shareholders.?". 

Another point of major discussion was the matter of organizational 
structure, which rose to particular prominence with regard to joint stock 
companies. Here, the high level of regulation at the EU level effectively 
ruled out any discussion regarding minimum capital requirements. In this 
discussion, Anglo-American advisors recommended transition economies 
should move away from the continental European two-tier organization 
structure (which differentiates between a supervisory board and a manage- 
ment board), and adopt the Anglo-American system with a unitary board 
instead. Where both structures remain possible, this does not seem to be 
overly problematic particularly, if the two-tier system is retained for exist- 
ing joint stock companies . As the ability of two-tier systems to support 
mid-term oriented corporate strategies has been acknowledged," it can be 
assumed the two-tier system will remain in South Eastern Europe for joint 
stock companies that are traded on the stock exchange.", This approach 
however, has more to do with South-east Europe's legal traditions and 


25 Gesetz zur Modernisierung des GmbH-Rechts und zur Bekämpfung von Missbräu- 
chen (MoMiG) of 23.10.2008, BGBI. I, S. 2026 (Law on Modernization of Limited 
Liability Companies and the Prevention of Misuse). 

°° See OECD Paper, “General Principles of Company Law for Transition Econo- 
mies", 1999, p. 21 et seq. 

27 See comparable findings for Caucasus and Central Asia, Rolf Knieper, Juristische 
Zusammenarbeit: Universalitát und Kontext (Legal Cooperation — Universality and Con- 
text, Bremen/Ferriere 2003, Point B.I.3., «www.cis-legal-reform.org/publication/articles- 
reports/juristische-zusammenarbeit-universalitaet-und-kontext.de.html>. 

2* In Bosnia and Herzegovina it was reduced to 2,000 BAT, which is the equivalent 
of 1,000 €, see Art. 314 par. 1 of the Law on Companies of the Federation Bosnia and 
Herzegovina and in Serbia to 500 € (Art. 112 par. 1 of the Serbian Company Law of 2004 
(Official Gazette of Serbia, N. 125/2004). 

? Which is also of particular importance in the Anglo-American approach. 

30 See Art. 329 par. 1 of the Serbian Law on Companies, where joint stock companies 
can choose between either form, but public traded companies need a second board which 
can be also be an external controller. 

?! See Gomez, “Soziale und liberale Marktwirtschaft im internationalen Systemwett- 
bewerb" (Social and Liberal Market Economy and the Competition of International Sys- 
tems), in: GTZ (supra note 13), p. 5. 

? The former Yugoslav approach can even use a third body. Alongside the super- 
visory board and the management board the Administrative Council exists. 
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their relationship to the continental European system than the advantages 
of midterm oriented corporate strategies." 

Approaches to company registration also differed widely, with the main 
debate connected to the effect of registration and the evaluation of the 
preconditions for company registration. Additionally, heated discussion 
has surrounded the question of where registration should take place, re- 
maining with the courts, or whether new agencies will have to be estab- 
lished. While retaining the effect of the constitutional requirement to 
register a company through an act of the state, many countries have estab- 
lished new agencies for this purpose, which often lack the authority or the 
ability to check suitability of applications as against the criteria for regis- 
tration. 

The legal reform projects undertaken as part of German development 
cooperation have not yet expressly been related to the principles of a social 
and ecological market economy, nor only focused on the impact of socially 
balanced reforms. Instead, they have sought to develop more general 
approaches within policy advisory projects, in particular in the area of 
legal reforms. Reform does not have to be radical change, rather an altera- 
tion or amendment to a pre-existing substantial institutional structure ^. 
This reduces the costs of transition by easing the educational burden for 
those who must apply the new rules — educating judges, attorneys, public 
clerks and businesses on the changes as they apply to them, rather than 
learning a whole new system. Training may be based on existing knowl- 
edge, and, to draw on the example of company law, should not require 
changes to organizational matters purely as a result of changes in the legal 
framework An additional benefit, is the prevention of conflicts between 
institutions, particularly with regard to the shifting of authority from one 
body to another, or the establishment of new organizational structures 
where these were not been essential for transition. Newly established 
organizations must continue to exist after development cooperation with 
them has ended in order to maintain long-term stability. Last but not least, 
the creation sustainable and stable legal systems in transition countries 
mean they should not be used as laboratories for testing new regulatory 
concepts in European and International Company Law”. 


33 See for Bosnia and Herzegovina Rajcevic/Simic, Harmonization of Laws on Com- 
panies — Companies in Bosnia and Herzegovina, the Judicial Training Centre of the 
Federation of Bosnia and Herzegovina, Sarajevo/Banja Luka 2005, p. 4. 

* A summary of this approach can be found in, Knieper, Universality and Context 
(supra note 27), point A. 

?5 The example given concerns cumulative voting in Art. 309, in the Serbian Law on 
Companies, which was introduced on the advice of an Anglo-American advisor. 
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2. Law on Bankruptcy 


German legal reform projects in most countries have been involved in the 
reform of bankruptcy laws?*. These reforms must be seen in the context of 
general company law reforms. As a result of the involvement of different 
organizations, former unitary legal systems have introduced different ap- 
proaches, with some following the “German” approach, and others orient- 
ing themselves more around Anglo-American system". Similar linkages 
apply in the development of reforms to the system of enforcement, par- 
ticularly for supporting privatisation measures. Bankruptcy is declared 
after the failure of a privatization procedure for state owned companies”. 
Within the bankruptcy proceedings, arrangements for employees are also 
an important, but not decisive difference. The setting of laws however does 
reveal some significant differences, mainly due to differences between the 
national legal systems. These reforms satisfy sub principle 1 “support of 
the rule of law" and sub principle 4, the “improvement of business en- 
vironment" of the BMZ principles: an effective bankruptcy law supports 
the reintegration of private assets back into a business along with the 
enforcement of claims made during bankruptcy proceedings. 


3. Law of Obligations 


Next to property law, the law of obligations is a central element in any 
civil law system. In contrast to other transition countries, a modern law 
was already in force in the former Yugoslavia. It followed the essence of 
the Swiss Law of Obligations and was implemented through a dedicated 
legal practice and academic base. Despite that, legal reform projects were? 
and have been"? active in the field in order to integrate EU directives into 


36 This is true for all countries covered by the Open Regional Fund for South East 
Europe — Legal Reform (Albania, Bosnia and Herzegovina, Croatia, Macedonia, Monte- 
negro and Serbia), except for Macedonia, which is participating in a related component 
of the ORF (on Company, Bankruptcy and Enforcement Law). 

37 Зее Garasic, Voraussetzungen der Anerkennung auslündischer Konkurs- bzw. 
Insolvenzverfahren nach kroatischem Recht, in: Das Ohrider Symposium/Simpozijum u 
Ohridu, Bremen, 2004, Robert Gourley, Mahesh Uttamchandani, “From Sea to Shining 
Sea: How Serbia and South-Eastern Europe Have Taken the Lead on Insolvency Law", 
International Corporate Rescue February 2005, p. 5 (which criticized mainly the lack of 
harmonization in regional developments from different point of views). 

38 See Knieper, Universality and Context (supra note 27), point B.I.7.c). 

? In Albania, the set up of the Civil Code has been supported since the beginning of 
the 90's and was enacted in 1994. 

40 In Bosnia and Herzegovina, the comprehensive completely new draft stagnated in a 
constitutional debate, after it was planned to enact the law on the Central State level. The 
draft was used for the new Law on Obligations in Kosovo, as the same international 
experts were in charge (Prof. Rüssmann from the University Saarbrücken). Following 
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the current law. These activities were often undertaken in conjunction with 
other related projects, under the regulations of special laws to ensure co- 
herency with the legal system in general and the law on obligations in 
particular. For example, drafts for the Law of Financial Leasing in Serbia 
were presented which were inconsistent with the Law on Obligations. An 
acceptable solution was developed with the assistance of the bilateral pro- 
ject in Serbia. 

In general, the introduction of modern types of contract, and the con- 
commitant trend for special legislation represents an important issue in 
international cooperation regarding legal reform. Often reform projects 
have been commenced even when contracts can be managed through the 
application of the existing law on obligations. Despite this, special regula- 
tions seem to have received a certain level of promotion, have generated 
training opportunities and reflect current legislative needs, which cannot 
be managed through law of obligations integration, where at least a mid- 
term approach is needed". 

The activities of German legal reform projects are all well aligned with 
the principles of a social and ecological market economy, and therefore, 
sub principle 4, the “improvement of the business environment”. This 
effect is derived from interfaces with the legal framework for market acti- 
vities, but also touches on sub principle 1, the “introduction of the rule of 
law” which is one of the cornerstones of the civil law system. 

In addition to managing modern contracts, one main subject regarding 
the work surrounding the law of obligations, is the integration of consumer 
protection law in South East Europe. In most countries, special laws have 
been enacted to regulate aspects of consumer protection regarding public 
administration of civil laws. This carries an inherent risk of inconsistency, 
as seen in the current? Law on Consumer Protection in Serbia, which was 
enacted in 2005. In the current Law of Obligations, articles 142 and 143 
deal with general contract terms. To be in line with current consumer pro- 
tection directives, clause examples of invalid or unfavourable terms, along 
with regulations regarding main contract duties and the introduction of 
collective action suits, had to be introduced®. A conflict within the new 


that, activities in Montenegro were supported and a Serbian expert (Prof. Perovic from 
Belgrade) was involved. 

^' See Thomas Meyer, Potreba zakonskog regulisanja novih vrsta ugovora u zeml- 
jama sa tradicijom gradjanskog zakona [The needs for statutory regulation of modern 
contracts in civil law countries], Pravo I Privreda 2005 No. 5-8, p. 303. 

? There is currently a working group preparing a new draft law on consumer pro- 
tection which is supposed to be introduced during 2009. 

? The latter is regulated in procedural laws. 
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regulations, regarding the law on consumer protection, shows” that the 
provisions in the law of obligations are slightly more biased towards con- 
sumers and are therefore, to some extent, more suitable for approximation 
to related EU directives. In court practice, judges now have to deal with 
the task of defining relationship between the new Law on Consumer Pro- 
tection and the regulations from the old Law of Obligations. To the present 
date it is unclear whether or not the old rules were made obsolete, super- 
seded by the newer Law on Consumer Protection. Clarification is also 
needed as to whether the new law only applies in the regulations which are 
not included in the Law of Obligations. These questions make the imple- 
mentation of the Law on Consumer Protection more complicated, a situa- 
tion which could have been prevented through broad discussions in the 
Yugoslavian legal community, drawing on the existing familiarity with the 
Law of Obligations.. 

As consumer protection is specifically named in the principles for a 
social and ecological market economy operating with development co- 
operation?, relevant activities do follow these newly formulated prin- 
ciples. Through modern consumer protection, asymmetries concerning 
regulations regarding information in the market can be identified and com- 
pensated for, alleviating the perceived inferiority of consumers, compared 
to those who are selling the products. This is a response seeking going be- 
yond a mere approximation with the acquis. German consumer protection 
locates consumers within the principles of a social state based on the 
protection of disadvantaged persons, whilst the term 'consumer' relates 
purely to the market in the European context. ^. 

The support of legal reforms in the field of consumer protection within 
German development cooperation follows these principles. Reforms, even 
when focused on achieving approximation to the acquis communautaire, 
generally achieve a broader outcome. 


4. Property Law 


Property law reforms are key aspects of German development cooperation 
in the field of legal reform in South Eastern Europe, although these 
activities are less related to restitution, which is often a politically sensitive 
issue. German expertise was sought, drawing on the experiences of reunifi- 
cation (although this is not directly comparable to the situation of tran- 


^ Independent because of the fact that the law from 2005 is partly not in line with 
EU standards. 

45 See sub principle 4 at the end. 

% See Micklitz, Münchener Kommentar zum Bürgerlichen Gesetzbuch (Munich 
Commentary on the German Civil Code) (in the following: MüKo/Author), Preliminary 
notes to $$ 13, 14 BGB, side no. 95, 5. issue, 2006. 


54 Thomas Meyer 


sition economies) despite the political risks inherent in basing reforms on 
external advice. In this field, social elements are seen as important whilst 
general considerations have to be fair and relevant”. 

For countries with developing and transitional economies, the impor- 
tance of property rights been always understood on a totally different basis 
for property rights in contrast with the function of the same in market 
oriented systems ^, particularly for former socialist countries,". Despite a 
decreasing importance regarding property rights in material terms and in 
terms of the means of production in developed legal systems,’ support for 
the reform of a substantial property law for material items, represents an 
essential part of the advisory services in South Eastern Europe. This is, 
especially true for property rights for immovable objects, where the intro- 
duction of indisputable rights is important to open access to credit by 
providing security rights on immovable objects., The administrative struc- 
tures for implementing authorities (land registries etc.) are a core element, 
which are only partly covered by special projects form an important part of 
the reform of actual substantial property law^'. Since intellectual property 
rights are limited by the scope of the WTO special projects on accession 
handle these issues. The legislative situation is comparatively well 
developed, as special laws on trademarks, patents, utility patents and 
author's rights existed during the former Yugoslavia. Substantive property 
law, however is quite different: Under the former federal structure this was 
controlled by the respective republic, while at the federal level, only a 
basic framework of laws existed. The wars in the Balkans and the sub- 
sequent need for urgent action led to a ragged approach across the partner 
countries. German projects focused on property rights regarding material 
things and rights on immovable. 


^' See Option Paper of the Center of Legal Competence, “Privatization of Construc- 
tion Land in Urban Zones Including Restitution", (not published), p. 50, 2006, which was 
supported in cooperation of German GTZ, Austrian ADA and Swiss DEZA. 

48 See Hernando de Soto, “The Mystery of Capital”, 2000. 

? See remarks in the introduction. See Rolf Knieper, Rechtsform und Gesell- 
schaftsform, Festschrift fiir Rolf A. Schiitze (Legal Form and Social System, Festschrift 
for Rolf A. Schiitze), Munich 1999, p. 389 ff. 

°° See Knieper, “Von Sachen und Giitern — in neuen und alten Kodifikationen”, (Of 
Things and Goods — in new and old codifications) in: Rolf Knieper, “Rechtsreformen ent- 
lang der SeidenstraBe” (Legal Reforms Along the Silk Road), Berlin 2006, р. 189—202, 
p. 190. 

°! The example given refers to a land management project in Bosnia and Herzego- 
vina, carried out with co-financing from Sweden and Austria, which was established as a 
result of preparatory work done within the project “Economic Law Reform”. The sub- 
sequent GTZ project in Serbia on land management is partly based on preparation work 
carried out by the project “Advice for Legal Reform in the Federal Republic of Yugo- 
slavia". 
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As in other fields, German projects benefit from the similarity of the 
legal structures in South Eastern Europe to the German tradition, due to 
their Austro-Hungarian influence. This is particularly true regarding prop- 
erty law, where similarities are even more visible than with the law of 
obligations, which also have a French influence. 

Differences between projects run by other organizations, particularly 
USAID, have arisen due to their different legal traditions. Within the 
Anglo-American legal systems, no detailed differentiation between abso- 
lute and contractual rights exists”. In practice, American projects, which 
rarely focus on property law, deal predominantly with registered pledges 
on movables. Within these projects, partial drafts have been presented, 
which are neither consistent with civil law approaches nor fit with legal 
traditions present in South Eastern Europe”. In other regional countries, 
local legal traditions were better respected in projects supported by the 
EBRD.” 

Even if the introduction of legal security, as contained in sub principle 1 
of the BMZ principles, is of major relevance, German property law shows 
that social elements, e.g. the principle that the sale of goods does not 
terminate a rental contract", are a special feature of German law”. Despite 
these social aspects,” it must be stated that the support of property is most- 
ly focused on legal security, specific regulations to protect socially disad- 
vantaged persons are only considered in connection with other issues, par- 
ticularly regarding the enforcement of the law. 


5. The Registration of Proprietary Rights 


Property law reforms are accompanied by a reform of the register for rights 
on immovable and registered pledges on movable objects. The register of 


5? See my contribution for the annual meeting of the Kopaonik School for Natural 
Law in 2006: Strukturne razlike izmedu anglosaksonskog i evropskog kontinentalnog 
prava vla&tnistva [Structural differences between Anglo-American and Continental-Euro- 
pean property law], Pravni Zivot 2006 No 10, p. 491. 

°3 E.g. the Bosnian Framework Law on Pledges, which came into force in 2004. 

* E.g. the Serbian Law for the Registration of Pledges on Movables, which was 
enacted in 2004. See also as an overview of the region: Meyer/Athenstaedt, "Introduction 
of non possessory registered pledges in South East Europe", Contribution to the 
conference “Problems of contract law in the states of Caucasus and Central Asia", 10 and 
11 April 2008, under publication. 

°° See § 566 BGB. 

°° See MiiKo-Haublein, $ 566 ВСВ, М. 6, (4th ed., 2004) see in conflict with § 1120 
of the Austrian Civil Code, where it is regulated, that only registered rental agreements 
continue to exist after sale, which is not possible under German law. 

5 And other aspects, arising from acquiring a monopoly of legal positions through 
legal regulations, see Knieper, Of things and goods (supra note 50), p. 191. 
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rights on immovable objects exists in Continental and European legal tra- 
ditions, as a source of information which benefits from constitutive effects 
of registration. Changes to rights disregarding this register do will produce 
legal effects only under very limited circumstances. Whilst this per- 
manency applies to the register for immovable object rights, other organi- 
zations have demonstrated a focus on information and in particular infor- 
mation regarding credit related to business. German projects, tend to focus 
mainly on the implementation of general principles for registration". This 
includes a legal check up of the state authorities involved in the registra- 
tion process, to prevent state influencing of registration, and guarantee the 
independence of registrars, thus preventing undue influence from the exe- 
cutive branch. The systems in place vary across the region, for those re- 
gions which were under Austro-Hungarian influence land registration is 
carried out by courts, which have come to play the role of a third pillar in 
the division of power required for the aforementioned independence. 
However, a similar court administered land register also exists in Slovenia, 
Croatia, Bosnia and Herzegovina and parts of Serbia (in particular Vojvo- 
dina but also urban areas), where a court system was established after 
World War I. No uniform rule exists in territories which were influenced 
by the Ottoman Empire (South- and East-Serbia, Albania, Macedonia) or 
in those which were not directly connected to the Austro-Hungarian sphere 
(Montenegro). Other systems involve a collection of documents, which can 
be compared with the Turkish system, whilst in other parts, registration 
was carried out with the cadastre (land registry) or no register exists at all. 

GTZ's approach has always been neutral regarding institutional setting. 
As there is a need for independence regarding the registration process, 
court based systems are often reasonable, particularly as they can be easily 
set up within general court independence procedures ruling out state 
liability for incorrect registration to some extent. However, experience has 
shown that working systems can be set up outside the court system. Other 
organizations, in particular the World Bank, insist on integrated solutions 
referring to the poor state of the court systems in general, which may cause 
delays in the establishment of registers". 

Social aspects are slightly outweighed by considerations regarding the 
strengthening of the rule of law, as stated in subprinciple 1 of the BMZ 
principles. These is however a social element introduced by the fee struc- 


58 See the opinion paper prepared by Prof. von Schuckmann on the Serbian draft Law 
on Cadastre, Surveying and Registering Rights on Immovable Objects, see also the com- 
mentary by Weike/Tajic on the Law on the Land Registry in BiH. 

*? Surveys show that with a court system, timely registration is also possible whilst 
the main delays are generally caused by the initial registration of a plot, also where 
integrated systems are in operation. 
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ture for entries. Where these are calculated according to the value of the 
real estate, the question of cross-subsidy of fees for high value entries 
arises, fees are higher with higher value based entries, although the neces- 
sary resources for registration are comparable. As a result, transaction 
costs for real estate transfers (or the establishment of security rights for 
example) are less than those for high value transactions. Thus it could be 
said that there is a social component in the real estate market, which is 
connected to the orientation of the principles of a social and ecological 
market economy, and beyond the scope of sub principle 1 (the introduction 
of the rule of law). 

It should not be overlooked, that elements of a social market economy 
did well exist before the term “social market economy" was introduced 
into political debate during the second half of the 20" century?'. Similarly, 
land registries had already been introduced early in the 19^ century. What 
we commonly classify as a social market economy is not a invention of 
recent politics. Instead, it was built up and developed (along with other 
systems) in a way which is documented in sub-principle lof the BMZ prin- 
ciples. The same holds true for Company Law, where a two-tier system in 
joint stock companies was introduced in the 19" century. 


6. Notaries 


The process of introducing latin notaries into the countries of South East 
Europe ranges from commenced", to completed processes”. In Bosnia and 
Herzegovina, Montenegro and Serbia this process happened with the 
support of GTZ legal reform projects in close cooperation with activities 
carried out by the German Foundation for International Legal Coopera- 
tion™ and other organizations, for example, the Konrad Adenauer Founda- 
tion®. Latin notaries represent an important part of a reformed institutional 
setting together with the judiciary. In reflecting Austro-Hungarian and 
German traditions, notaries assume duties in the field of voluntary (non- 
contentious) jurisdiction, while the judiciary performs its function on the 


6 See comparable argument regarding the fees of notaries. 

61 Alfred Müller-Armack, Wirtschaftslenkung und Marktwirtschaft (Steering of the 
economy and of the market economy), 1946. 

62 In the Federation of Bosnia und Herzegovina, Latin notaries started to work on 
5 May 2007, whilst in the Republic of Srpska, they started to be present early in 2008. In 
Montenegro, the introduction of Latin notaries will take place soon, whilst in Serbia the 
law is still under the process of being completed. 

$ Slovenia, Croatia, Macedonia, Hungary, Romania, Bulgaria, Czech Republic and 
Slovakia introduced Latin notaries, in part,15 years ago and have had positive experi- 
ences with this. 

54 In particular in Albania, Bosnia and Herzegovina and Serbia. 

65 Project involved carrying out political preparations in Montenegro. 
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basis of a ‘two pillar’ model of non-contentious justice. Registers are 
another example of this kind of institutional setting for the prevention of 
disputes, holding specific powers for registering rights, and guaranteeing 
the correctness of those rights and facts, regardless of whether they have 
been established within courts or by independent authorities. In all cases, 
these registers strengthen legal security regarding important economic 
resources or facts®’. The second pillar, which was named in the former 
Yugoslavia as a ‘non-dispute judiciary’, works well with local legal tradi- 
tions including those which were followed during the socialist era. 

Latin notaries differ from the notary public in common law legal sys- 
tems as they can fulfil state functions in civil law countries, rather than 
merely officially witnessing signatures. This subject is currently under dis- 
cussion within the European Union, but is acknowledged in several legal 
acts determined by the ЕО“. One of the main functions of Latin notaries is 
to create evidence in legal relations, to give impartial legal advice and on 
some occasions, provide an insurance function. 

This creation of legal evidence is one of the key functions of the Latin 
notary. The involvement of an impartial third party, appointed by the state, 
who creates a legal document from the original documentation and hands 
over official copies only, ensures that original texts cannot be falsified. 
Notarised documents (deeds) are awarded a special trust in legal trans- 
actions because of these procedures.?. The evidence they provide is given 
extra weight in national court proceedings and they were granted the status 
of an executive title in the European Union”. 

One of the most important duties of Latin notaries” is the provision of 
impartial advice, comprising comprehensive information on the entire con- 
tent legal content of a notarized document. Along with legal security re- 
garding the expectations of involved parties, this service serves as a pri- 
mary source of providing information to a less informed party. This func- 


$66 See <www.bnotk.de/Service/BNotK-Intern/2007/BNotK-Intern_2007_1_01.html>. 

67 E.g. on the legal representatives of corporate bodies. 

$5 See Regulation (EC) No 805/2004 of the European Parliament and of the Council 
of 21 April 2004 creating a European Enforcement Order for uncontested claims (OJ L 
143, 30.4.2004) and Directive 2005/36/EC of the European Parliament and of the Council 
of 7 September 2005 on the recognition of professional qualifications (OJ L 255, 30.9. 
2005 ), where Latin notaries are excluded because of their state function. 

© See no. 1.1. par. 1 of the “European Codex of Notarial Practice" prepared by the 
Conférence des Notariats de l'Union Européenne in the version by 9 November 2002, 
available in French, Italian and German only, see <www.cnue-nouvelles.be/en/002/003. 
html». 

7 See Regulation on the European Enforcement Order (supra note 68). 

П See Art. 80 and 81 Law on Notaries of the Federation of Bosnia and Herzegovina. 
See no. 1.1. par. 3 and no 1.2. par. 2 of the European Codex (supra note 69). 


Social Market Economy Values in Legal Reform Projects in SEE 59 


tion allows, notaries to compensate for irregularities in information pro- 
vided, creating equality between parties recognised by civil law”. On the 
basis of the information received, the third party may withdraw from a 
legal transaction, based on the advice given regarding legal consequences,. 
Should the party choose withdraw, it cannot invoke a claim of nescience 
without engaging an attorney for additional legal advice.". This process 
contributes much towards the prevention of disputes and improving legal 
security, in turn reducing both the costs of general legal advice, and for the 
costs of legal representation in trials. The reintroduction of notaries into 
South East Europe where no duty to notarise real estate transactions exists, 
it can be seen that Latin notaries clearly serve a public need, as most real 
estate transfers are notarized on a voluntary basis. 

A valuable element of the services carried out by notaries in relation to 
notarizing legal transactions, is their professional indemnity insurance. 
This obligation to hold appropriate liability insurance to cover potential 
damages and also carries special appointment procedures and further train- 
ing obligations. This means that parties engaging a notary do not need to 
check qualifications, but can be certain that they will not suffer loss or 
damages, as this is covered by professional liability insurance even if the 
notary cannot personally pay compensation due to lack of funds". 

A social element to this process is introduced again through the fee 
structure, Thus, the involvement of notaries increases legal security, but 
also increases transaction costs. These costs however are partly shifted to 
less valuable legal transactions. The social element is further enforced by 
the use of registries, which provide greater information and access to legal 
advice for lower socio-economic groups in the community, who may 
previously have not sought to protect their legal rights in this manner in 
order to reduce costs '. 

The support from German development co-operations for the introduc- 
tion of Latin notaries as part of overarching legal reforms, was guided by 
the principles which govern a social and ecological market economy. 


72 See Markus Sikura, “Der Notar im sozialen Rechtsstaat” (The Notary in the Social 
Constitutional State), Hamburg, 2007, p. 341, where the role of notaries within consumer 
protection is reflected. 

3 Attorneys were in opposition to the introduction of notaries, See Dnevni Avaz by 
25 July 2007. 

™ The number of rejected applications made to the land registry in Croatia decreased 
dramatically as a direct result, of the involvement of notaries in real estate transactions. 

7 See Sikura (supra note 72), p. 395, Thomas Meyer, “Professional liability insur- 
ance for (legal-)advisory professions in Germany" Paper prepared for the annual meeting 
of insurance lawyers association of Serbia in September 2004 in Budva, Montenegro. 

76 See Sikura (supra note 72), p. 383, 396. 

” See Sikura (supra note 72), p. 397. 
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These services have had the additional benefit of strengthening legal secu- 
rity (sub Principle 1), correcting information asymmetries and redistrib- 
uting related costs according to social criteria". 


7. Enforcement Law 


The enforcement of civil claims did not feature in plan-oriented econo- 
mies, as the private sector did not play a significant role in the economy. 
For market oriented-systems however, the importance of enforcement and 
its apparent central role in the system cannot be overstated. Reforms to 
substantive law, and the adjustments made for a market-oriented system 
does not provide any benefit if the state does not provide a court system to 
try civil claims. If enforcement must be carried out through the legitimate 
use of physical force, under the German approach state authorities should 
exercise this use of force”. Enforcement laws must be strictly regulated to 
ensure that social elements are not overlooked in the exercise of state 
power. These social elements include ensuring that debtors retain a suffi- 
cient level of assets required to maintain a level of existence with dignity 
during the enforcement process without impinging on debtors’ dignity". 
As these principles are often overlooked or under-emphasised by other 
international organizations, these principles should be included as a matter 
of course into legal reform projects particularly in the areas of enforce- 
ment, even when not explicitly called for in sub principle 1 of the BMZ 
principles of a social and ecological market economy?. 


V. Summary 


German Technical Development Cooperation legal reform advisory pro- 
jects are geared towards strengthening the principles seen in social and 
ecological market economies, by developing legal frameworks for private 
business activities and for transforming planned economic systems into 
market-oriented ones, The main focus is on projects which aim to intro- 
duce and strengthen the rule of law as part of good governance practices, 


8 See Sikura (supra note 72), N 72, p. 237. 

? See Knieper, “Privatization of Enforcement is not the Answer", in: Legal Reforms 
Along the Silk Road (supra note 50), p. 291, 292. 

*' Potentially different approaches of other organizations are by a contribution of a 
representative of IFC (International Finance Cooperation) on the Conference “Collateral 
Reform and Access to Finance" (at EBRD in London 2006) where he reported on good 
experiences with the destruction of pledged vehicles or/and the publication of 
photographs in daily press. 

See supra, III. 
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as detailed in sub principle 1, and the improvement of business environ- 
ments (sub principle 4). Although services provided in this advisory 
capacity do not have a value in themselves for the creation of social wel- 
fare, they do serve as a valuable tool in this regard. Additionally, appro- 
priate regulation of market systems provides a mechanism for the state to 
monitor and compensate for the failures of the market, particularly with 
regard to socio-economically disadvantaged groups. The social market 
economy model developed this way, based on legal traditions which are 
related to the legal systems of the states of South Eastern Europe. The 
principles of a social and ecological market economy, as published by the 
German Federal Ministry on Economic and Development Cooperation 
have also significantly contributed to this development. Legal fields, which 
characterize a social market economy, namely labour laws, social and 
corporate laws, must be developed. Along with the explicitly cited con- 
sumer protection law, this is particularly true for a non-dispute related 
judiciary (notaries and property rights including related institutions)? but 
is also true for the area of enforcement, where social aspects take on 
special importance. In contrast with the approaches of other organizations 
active in development cooperation in the field of legal reforms, the orienta- 
tion towards the principles of a social and ecological market economy re- 
present a unique feature of German Development Cooperation in this field. 


9? See Sikura (supra note 72), p. 119. 
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I. Historical Introduction 


An objective assessment of the situation relating to the present state of 
Russian civil law should inevitably include historic analysis of its devel- 
opment over the course of the last two centuries. The existing legislation of 
Russian Federation on property relations reflects the result of efforts to 
create the system of rules which could be adequate to the needs of the 
society at a particular moment of national development. 

In the beginning of the 20" century Russia had made quite substantial 
progress in industrial development and showed a great potential for further 
economic evolution. Such speedy development demanded effective regu- 
lation to secure expanding market relationships and facilitate the building- 
up of a national economy. Russian civil law at that time was represented 
by rather loose codification developed during the 19th century.! The Rus- 
sian Imperial government had already set up a commission to work out a 
comprehensive draft of new legislation covering almost all fields of civil 
law at the end of that century in order to create modern and better codified 
legal rules for civil relationships. This commission included high-level 
state officials and legal practitioners and academics. After a long period of 


' Зее Svod zakonov grazhdanskikh Rossiiskoi imperii, kodifikatsiia rossiiskogo 
grazhdanskogo prava, izdatel'stvo Instituta chastnogo prava, Ekaterinburg, 2003, p. 37. 
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extensive work which included public discussion of preliminary projects 
the consolidated text of draft Civil Code was published in 1910.? A two- 
volume publication included explanations and commentaries of the draft- 
ing commission. 

Shortly before the First World War the draft Civil Code was presented 
in the Russian Parliament (the 4" State Duma. ) Although some parts of the 
draft went through the first reading during the following years, the Social- 
ist Revolution of 1917 and the Civil War in Russia (1918—1920) prevented 
the continuation of work to codify Russian civil law. Unfortunately, this 
thoroughly prepared draft of the Russian Civil Code never became formal 
law in Russia. But in spite of that the immediate ill-fated result, the draft 
played quite an important role in further development of civil law in new 
Russia which occurred in the next decade. 

In order to assist the national economy to recover from four years of 
Revolution and Civil War, it was necessary to introduce civil law regula- 
tion which did not exist at the time in Soviet Russia. Additionally, social 
order and the economic situation in the country were extremely unstable. 
In an attempt to prevent further decline of the national economy, the Soviet 
Russian government proclaimed the New Economic Policy in the early 
1920s, permitting free market relations and business activities within the 
country, although to a limited extent. 

As a result of a hasty but rather successful effort to provide a legislative 
basis for the permitted range of private economic activity the Civil Code of 
the Russian Soviet Federative Socialist Republic (RSFSR) appeared in 
1922. An important aspect of this development was the fact that along with 
foreign sources, the drafters of 1922 Code drew on the draft text of the 
Russian Civil Code which had been prepared before the Revolution. A 
short while later, the Soviet Union (USSR) including about a dozen of 
union republics was created at the end of 1922 and these republics copied 
almost verbatim the RSFSR Civil Code as their local civil law. 

The USSR Constitution adopted in 1936 included a provision for re- 
placing the republic civil codes with a single Civil Code for the whole of 
the Soviet Union. This would have meant that the competence to pass civil 
legislation would be vested in the Union, not the Republics. However, 
eventually the Constitution of 1936 was amended to provide for adopting 
“Fundamentals of Civil Legislation" at the USSR level and for adoption of 
more detailed separate civil codes by each union republic. Actually, the 
USSR Fundamentals of Civil Legislation were formally adopted only in 


? See Proekt Grazhdanskogo ulozheniia Rossiiskoi imperii, kodifikatsiia rossiiskogo 
grazhdanskogo prava, p. 321. 
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1961. New union republic civil codes then followed, including the 1964 
Civil Code of the Russian Soviet Federative Socialist Republic (RSFSR).° 

As some steps to ease the centralized economy and permit elements of a 
market into the Soviet Union had been announced in the late 1980s in 
accordance with the new social-economic policy called “perestroika” (re- 
structuring) it became obvious that the 1964 Civil Code could not serve its 
proclaimed purpose since it lacked substantial elements that may be char- 
acterized as private law. It was based on the principles not consistent with 
the private law concept, as socialist civil law in the field of economic 
activity was actually a means of regulating the national economy which 
was dominated by the public interest. Civil law in the Soviet Union did not 
recognize free entrepreneurship, private property or freedom of contract, or 
any kind of private business organizations. Actually the whole legislation 
relating to economic activity based on RSFSR Civil Code of 1964 became 
obsolete in the new social-economic situation. 

Reformation policy was also concerned with legal matters. The Funda- 
mentals of USSR Civil Legislation were enacted in August of 1991 as the 
result of the efforts to adapt existing Soviet civil law to the general liber- 
alization process of social-economic conditions. The act was to take legal 
effect from 1 January 1992.* However, the collapse of the Soviet Union in 
December 1991 made this impossible, leaving the outdated RSFSR Code 
of 1964 as the major source of civil law in the territory of the newly inde- 
pendent Russian state. In an attempt to avoid negative consequences of a 
legal vacuum for evolving private business activities, the Supreme Soviet 
of RSFSR (the parliament) adopted the 1991 USSR act in July 1992 as 
Russian Federation legislation for the area of civil law.? 

As the “USSR Fundamentals” contained only basic rules reflecting a 
more liberal approach to civil law they were not sufficient to provide the 
necessary legal infrastructure for economic activity in new decentralized 
system. This led to the commissioning of extensive drafting work on a new 
Civil Code. In this respect it must be noted that the Research Center of 
Private Law at the President of Russian Federation played an important 
role in the realization of these plans. That academic institution was created 
in 1992 as one of the means of implementing the Program of Revival of 


? See, for example, the text of the RSFSR Civil Code (1964), in: S. N. Bratus’, 
О.М. Sadikov, Kommentarii k Grazhdanskomu kodeksu RSFSR, 3" ed., Iuridicheskaia 
literatura, Moscow, 1982. 

* Osnovy grazhdanskogo zakonodatel’stva Soiuza SSR i respublik, passed by the 
Supreme Soviet of the RSFSR on 31 May 1991 N2211-1. 

$ Postanovlenie Verkhovnogo Soveta Rossiiskoi Federatsii 14 July 1992, No. 3301-1 
and 3 March 1993, No. 4604-1. 
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Private Law in Russian Federation.^ In the years that followed the Center 
was actually the principle body responsible for preparing of the draft Rus- 
sian Civil Code and its amendments, a position it has retained to this day.’ 

Continuity of the legal traditions used in developing new civil law rules 
was secured by the fact that the major part of the draft text of new Civil 
Code was based on preparatory codification works started in late 1980s in 
accordance with “USSR Fundamentals” to amend RSFSR Civil Code 
(1864). The amended text had to accommodate new elements of market 
economy into existing legal order to align socialist civil law with the pol- 
icy of “perestroika”. But the draft RSFSR Civil Code permitted only quite 
limited number of new market oriented rules to be integrated into a legal 
system which, in principle, was based on a socialist doctrine of civil law. It 
has been suggested that the fact that this draft was extensively used in 
codification work started in 1992 when social economic conditions had 
dramatically changed considerably influenced the contents of the new Rus- 
sian Civil Code, making it not consistent enough with private law approach 
in particular regulation in some areas. 

The radical shift from state planning to a market economy was con- 
firmed by the new Constitution of the Russian Federation which was 
adopted in 1993 and finished the socialist period of Russian history. This 
reinforced an urgent need for new comprehensive civil law which had to 
provide a stable foundation for developing private law relations, particu- 
larly in the economic field, primarily in the fields of property relations, 
business organizations, contracts, and other areas of commercial law. 

That was one of the reasons why the new Russian Civil Code did not 
appear at once as single piece of legislation. The rapidly developing social- 
economic situation in Russia demanded immediate reaction on the part of 
the State. As the production of a text that covered all areas of civil law 
would have taken considerable time, it was decided to enact the Civil Code 
in separate parts as soon as their drafting was completed. 

Apart from practical considerations there were also political reasons 
relating to the process of creating a new Civil Code. Key among these was 
the need to introduce a general legislative act as soon as possible to 
promote the rebirth of private law within Russian national legal system. 
The adoption of the Civil Code as a unitary act covering all property rela- 
tions (commercial and non-commercial) was also aimed at preventing the 
attempts of a conservative political opposition to keep the concept of “eco- 


é See Rasporiazhenie Prezidenta Rossiiskoi Federatsii 14 July 1992 No. 360-RP Ob 
obespechenii deiatel’nosti issledovatel’skogo tsentra chastnogo prava. 

7 See Ukaz Prezidenta Rossiiskoi Federatsii 18 July 2008 No. 1105 Ob issle- 
dovatel’skom tsentre chastnogo prava pri Prezidente Rossiiskoi Federatsii. Sobranie 
zakonodatel'stva Rossiiskoi Federatsii 21 July 2008. 
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nomic law" (chosyastvennoe pravo) that had dominated the Soviet cen- 
tralized economic system alive in the new social and economic environ- 
ment. The concept of *economic law" was founded and developed on the 
idea of active involvement of the State in economic life and it would deny 
a private law approach in economic matters as a matter of principle. 

The Part One of the Civil Code that covering the general principles of 
civil law, property law, business organizations and general principles of 
contracts and other kinds of obligations was adopted in 1994. Part Two 
followed quite soon in 1995. It dealt with specific types of contracts and 
non-contractual obligations such as liability for causing harm (torts), 
unjust enrichment and negotiorum gestio. Part Three of the Civil Code 
which dealt with the law of succession and international private law was 
adopted on 26 November 2001 and took effect on 1 March 2002.? 

The fact that adoption of the remaining Civil Code took more time than 
it could be expected was not actually connected with legal technicalities, 
but was due to the fact that initially Part Three was planned to also include 
rules relating to intellectual property. This topic had generated a great 
debate in professional circles likely to be affected by new rules which 
envisaged substantial changes of legislation already adopted in the new 
economic environment by abolishing the very rigid regulation of the past. 
There was serious criticism of the draft rules relating to considerations of 
economic policy in domestic and international aspects. There was also 
rather strong opposition to including regulation of intellectual property in 
the Civil Code arguing instead for separate legislation not formally con- 
nected with the rules of Civil Code. In order not to delay introduction of 
the unopposed rules on succession and international private law that had 
been formulated in alignment with new developments it was decided to 
exclude rules on intellectual property from Part Three for the time being. 

It took another six years to overcome differences of opinion relating to 
the new regulation of intellectual property. Advocates of a legal regime for 
intellectual property independent of the Civil Code lost in the end. In 
December 2006 the Fourth Part of the Civil Code titled “Rights to Results 
of Intellectual Activity and Means of Individualization" was passed and 
became federal law on 1 January 2008. It provided ample regulation on 
copyright, patents, trademarks and other objects of intellectual property in 
more than three hundred articles divided into general and special parts 
dealing with different objects of intellectual property law. As a matter of 
fact Part Four of the Russian Civil Code might be called “a code" itself. 


* See English translation of first tree parts in publication “Civil Code of the Russian 
Federation/Parallel Russian and English Texts". Edited and Translated into English by 
Peter B. Maggs and Alexey N. Zhiltsov. Izdatel'stvo NORMA, Moscow, 2003. 
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Upon adoption of each successive part of the new Civil Code the corre- 
sponding parts of the 1964 Civil Code and the 1991 USSR Fundamentals 
were repealed. Adoption of each part of the new Civil Code was supple- 
mented by transition rules that dealt with complex problems of movement 
from the old law to the new. With the adoption of Part Four of the Civil 
Code, the Russian civil legislation based on the 1964 Civil Code was com- 
pletely repealed, completing the first phase of modern codification of Rus- 
sian civil law begun in the early 1990s.’ 

Concerning the system of legal sources of Russian civil law it is neces- 
sary to underline that the power to enact civil legislation is vested with 
federal institutions in accordance with the Russian Federation Constitution. 
Constituent parts of the Russian Federation (Federation subjects) have no 
authority to pass laws relating to the regulation of civil relations. Russian 
Federation civil law legislation consists not only of the Civil Code of the 
Russian Federation but also includes a number of other federal statutes. In 
many instances enactment of particular statutes is provided for in the Civil 
Code as legislation implementing its rules. 

Civil law relations in the Russian Federation may be regulated also by 
edicts of the President as well as by the Government of the Russian Fed- 
eration. Where an edict of the President or a decree of the Government of 
the Russian Federation contradicts the rules of the Civil Code or other 
statute, the latter should prevail. Federal ministries and other federal agen- 
cies of executive branches may issue acts containing norms of civil law 
within the limits of their authority. 

The Code lays down an important principle that should be followed in 
developing civil law legislation in Russia. It provides that civil law rules 
contained in other statutes must correspond to the rules in Civil Code. In 
other words it provides the superiority of the Civil Code over any civil law 
rule contained in other acts. One might say that such a rule may create an 
obstacle to the development of civil law by way of introducing new legis- 
lation beyond Civil Code. But it was a deliberate inclusion in the Civil 
Code in an attempt to stabilize civil law by preventing any attempts to 
dilute the systematic structure of the Code by introducing inconsistent 
laws. 


? See D.A. Medvedev, Novyi grazhdanskii kodeks Rossiiskoi Federatsii: voprosy 
kodifikatsii (New Civil Code of the Russian Federation: Questions of Codification), in: 
Kodifikatsiia rossiiskogo chastnogo prava, Statut, Konsul'tantPlius, 2008, pp. 5-34. 
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II. The Concept of Private Law in the Russian Federation 


After the Socialist Revolution in Russia in 1917, the application of private 
law to property relations was rejected as a matter of principle. Private eco- 
nomic activity was not permitted except for personal needs. Major eco- 
nomic activity was conducted by state-owned enterprises within a central- 
ized system and was regulated almost exclusively by acts passed at differ- 
ent levels of government. These acts provided mainly for imperative rules 
that had to be followed by all economic operators. 

Economic transactions of a personal nature were subjected to legal 
regulation which was denominated as civil law, the main source of which 
was the Civil Code. In the Soviet legal system, civil law did not include 
Labour Law and Family Law: they were treated as independent branches 
of positive law based on separate acts of codification. Nevertheless some 
aspects of family and labour relations were subject to the rules of civil law. 

The introduction of a new Civil Code into the Russian Federation had 
the modernization of the legal framework as its main goal to ensure effec- 
tive development of market relations in the Russian national economy. To 
support the development of private law in the Russian Federation, the 
enactment of this legislative act also had to bring about the abandonment 
of the law and legal doctrine that served to support economic activities 
conducted through centralized system and regulated by mandatory rules. 

But at the beginning of legal reform in civil law, the perception of pri- 
vate law dominant in the Russian legal community at that time was pri- 
marily associated with State withdrawal from direct involvement in eco- 
nomic activity and with the freedom of business activity for private per- 
sons. Russian legal circles did not assume normative parts of the private 
law concept to be anything very different from that practiced in the years 
of state dominated economy. It was thought that the same legal mechanism 
would be sufficient to regulate economic relations in a liberal environment. 

Unfortunately, from the very beginning of the new legal order providing 
for free business activities, the fact that the normative part of private law 
in developed legal systems is mainly based on dispositive regulation had 
not been adequately taken into account. To put it differently, the level of 
self-regulation of participants in economic turnover as opposed to gov- 
ernment regulation in private law was underestimated. That might be the 
main reason why legal reform in direction of developing private law had 
concentrated first and foremost on normative work that should produce the 
main legal source of private law — the Civil Code. 

With regards to the system of legal sources addressing economic activi- 
ties, an idea of introducing a unitary code was dominant from the start of 
civil law reform. Although the Russian legal system had usually been 
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attributed to a continental legal tradition where civil law as a rule was sup- 
plemented by commercial law in Russia, commercial law was not devel- 
oped to be a separate branch of private law and numerous rules which 
regulated commercial activities had never been codified. 

The separate codification approach, resulting in a set of legal rules for 
business transactions or for economic activities as a whole found no sub- 
stantial support in the process of modern codification of civil law in Rus- 
sia. This was mainly due to a desire to be in line with contemporary trends 
in the codification of private law in continental legal systems, showing an 
abandonment of private law dualism and combining all regulation of pri- 
vate law into one civil code like Switzerland, Italy, and the Netherlands. 
Another reason not to have a dual regulation of civil law was the feeling 
that the introduction of a “second code” could mean a return to the social- 
ist concept of “economic law” (chosyastvennoe pravo) that denied the 
basic principles of private law.'° 

But it is also be worth mentioning that presently, the issue of a commer- 
cial (economic or entrepreneurial) code is presently still a point of aca- 
demic discussion in Russia, and this question should not be considered as 
finally resolved. Due to reasons of different character, either juridical or 
political, periodic informal initiatives relating to adoption of commercial 
code have come up, and a debate around this topic is drawing the attention 
of those in legal, mostly academic, circles. In addition, numerous text- 
books on commercial (economic, entrepreneurial) law are regularly pub- 
lished and these subjects are taught in the universities and law schools.'! 

In practice and legal literature in Russia, the term “commercial law" is 
used quite often to indicate rules of positive law applied to relationships of a 
commercial nature. There are a number of such rules in the Civil Code and 
other statutes addressing business activities. One of the basic ideas of the 
proponents of adopting a commercial code now is to accumulate all regu- 
lation relating to commercial activities in one act for practical reasons. But at 
the same time these proposals often do not pay much attention to whether the 
rules to be included ina commercial code represent private or public law." 


10 See, e.g., V.A. Dozortsev, Odin kodeks ili dva? (Nuzhen li Khoziaistvennyi kodeks 
nariadu s Grazhdanskim?)[One codification or two? (Is there a need for an Economic 
Code next to the Civil Code?)] // Pravovye problemy rynochnoi ekonomiki/Institut 
zakonodatel'stva 1 sravnitel'nogo pravovedeniia pri Pravitel'stve Rossiiskoi Federatsii, 
M., 1994. 

И See, e.g., Kommercheskoe (predprinimatel'skoe) pravo. Uchebnik, 4" ed., Pro- 
spekt, Moscow, 2009. 

2 See, e.g., B.I. Puginskii, Kommercheskoe pravo Rossii. Uchebnik, Vysshee obra- 
zovanie, Moscow, 2005; Aktual’nye problemy kommercheskogo prava. Sbornik statei, 
3" ed., Zertsalo-M, Moscow, 2007. 
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As a matter of principle, the Russian Civil Code is applied both to com- 
mercial relations as well as to non-commercial relations. Since it is recog- 
nized that the former kind of activity objectively needs special regulation a 
number of rules that address these relationships are included into Russian 
Civil Code. In particular, they relate to arrangements that are generally 
characterized as commercial contracts or agreements. 

In Russian civil law the core criterion with respect to that which in other 
legal systems is understood under the term ‘commercial relationship’ is the 
notion of entrepreneurial activity. The Russian Civil Code contains general 
definition of entrepreneurial activity as being an independent activity done 
at one's own risk and directed at the systematic receipt of profit from the 
use of property, sale of goods, performance of work, or rendering of ser- 
vice by persons registered in this capacity by a procedure established by a 
statute. 

A remarkable feature of the Russian Civil Code in this respect is that 
rules addressing entrepreneurial activity in the Civil Code cover not only 
business relations between these persons but the transaction in which they 
participate as well, i.e. relations with non-commercial counterparts in the 
course of such activity. So, in some instances there are the same rules that 
apply both to business-to-business relations (B2B) and business-to-con- 
sumer relations (B2C). In other words the Russian Civil Code rules re- 
lating to entrepreneurial activities include the rules that apply equally to 
both commercial and consumer transaction. 

Besides general rules in the Russian Civil Code that apply to consumer 
contracts there is a special legislation that addresses consumer protection 
in Russia. Among these legal sources, the most significant is the Federal 
Law on the Protection of Consumer Rights initially enacted in 1992, which 
has since been amended several times." Consumer protection law is being 
developed within the boundaries of general civil law predominantly 
through the adoption of special legislation. It is necessary to underline that 
at present, effective implementation of consumer protection law in Russia 
is very much dependent on the actual situation in the market place. Cur- 
rently, the situation with consumer goods in Russia still leaves much to be 
desired as compared with developed countries. 


3 Zakon Rossiiskoi Federatsii 7 February 1992 No. 2300-1 О zashchite prav potre- 
bitelei v redaktsii zakona 23 July 2008 No. 160-FZ (sobranie zakonodatel’stva Rossiiskoi 
Federatsii 28 July 2008 No. 30 (chast’ II) st. 3616. 
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III. Some Salient Features of the Russian Civil Code 


In terms of legal technique, the new Russian Civil Code was primarily 
drafted along the lines of the continental legal tradition. As a matter of 
fact, starting from the end of the 19th century, civil law legislative practice 
and legal doctrine in Russia developed under the influence of German law. 
The drafters of the Civil Code had the advantage of studying the latest and 
most comprehensive civil law codification taking place in Germany at that 
time. In formulating the first Russian Civil Code in the prerevolutionary 
period, Russian drafters, who had mostly studied jurisprudence in German 
universities, in many instances used the same casuistic approach as in the 
German Civil Code. Some of the rules were worded very closely to Ger- 
man original. 

Notwithstanding the different social and political conditions, the results 
of earlier draft codification works were used in Soviet Russia in prepara- 
tion of the Civil Code. So, legal norms formulated in accordance with 
German pattern were transmitted into socialist civil law of Soviet Russia in 
the early 1920s. Codification of civil law that took place in the USSR 
during the following years continued this approach and many rules of 
RSFSR Civil Code (1964) showed a great resemblance to the German Civil 
Code, in particular, with regard to basic legal concepts, notions and insti- 
tutions of civil law, such as transactions, legal persons, subjects and ob- 
jects of rights, law of obligations, specific contracts. 

The structure of the Russian Civil Code follows the pattern used in 
many European civil codes. This structure provides for a “General Part” 
stating general principles applicable throughout the Code. There is then a 
hierarchy of substructures dealing, for instance, with the subjects and ob- 
jects of civil law rights, transactions, law of property, general rules of the 
law on obligations, general principles of contract law, and the specific 
details of particular contracts and non-contractual relations. 

In contrast with the past, the new Russian Civil Code introduces legal 
concepts into the national legal system that support basic ideas and prin- 
ciples of private law.'* So, it underlines the autonomy of the parties in 
forming their relationship and the dispositive nature of regulation in the 
Code. Also it contains numerous references to informal sources of regu- 
lation such as customs and trade usages. It defines a trade custom as a rule 
of conduct formulated and widely applied in any area of entrepreneurial 
activity regardless of whether or not it has been fixed in a formal way." In 


14 See Art. 1 RSFSR CC “Basic Principles of Civil Legislation". 
5 Art. 5 RSFSR CC. 
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other words customs of commerce (or trade usages) are recognized as a 
source of law. 

But the novelty of this provision for Russian civil law made it necessary 
to introduce some qualifications in its application. The problem of inter- 
relation between a rule of positive law and trade customs is addressed in 
several articles of the Code. The general rule in Art. 5 provides that only 
trade customs not contrary to the mandatory provisions of legislation or, a 
contract binding upon the parties shall be applied. It may be concluded that 
if contractual term is not determined by the parties or by dispositive legal 
norm, that the relevant contract terms shall be determined by the customs 
of commerce applicable to the relations of the parties. So, it must follow 
from this provision that trade customs should prevail over dispositive rules 
of law. 

However, in the general rules on contracts’® it is provided that contract 
conditions shall be determined by applicable trade usage if not otherwise 
determined by the parties or by a dispositive norm. In other words, a dis- 
positive rule has priority over trade custom. That approach seems to be 
inconsistent with the general approach which appears more consistent with 
private law. Obviously, the underestimation of the role of trade customs 
and usages was the result of the past practice and experience where infor- 
mal regulation did not play any role in the economic activity of state enter- 
prises. 

Balance in the regulation of this issue was achieved through the rules 
for specific contracts. For instance, in accordance with the provisions of 
the Civil Code relating to sales contracts, (non-mandatory) rules of the 
Code are to be applied to contractual relationships between the parties only 
in the absence of trade usage.'’ This solution was adopted to follow the 
regulation concerning the application of trade usages as provided in the 
UN Convention on International Sale of Goods (Vienna, 1980) 

Another important issue for the application of civil law rules addressed 
in the Code is the problem of gap-filling. The Russian Civil Code deter- 
mines’® that in instances where civil law relationships have not been ex- 
pressly regulated by legislation or by agreement of the parties and there is 
no relevant trade usage, civil legislation regulating similar relationships 
shall apply insofar as this is not contrary to the essence of the relationship 
itself (“analogy of [ех”). Where it is impossible to use analogy of /ex, the 
rights and duties of the parties shall be determined by general principles 
and the sense of civil legislation (analogy of jus), and by the requirements 
of good faith, reasonableness and justice. 


6 Art. 421 (5) RSFSR CC. 
17 See Chapter 30. Purchase and Sale (Arts. 454—566 RSFSR CC). 
8 Art. 6 RSFSR CC. 
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The last part of this provision represents quite a substantial novelty in 
Russian civil law as Soviet law rules had never used a reference to this 
kind of abstract criteria before as they were considered to be too vague and 
misleading. Now the Code contains quite a number of particular rules in 
which make express reference to good faith and reasonableness. 

When speaking of general attitudes to new civil law in the Russian legal 
community, it has to be understood as reflecting their conceptions of pri- 
vate law. It is important to note that an understanding of the dispositive 
nature of new civil law at the present time is still alien to the legal aware- 
ness of a major part of Russian legal practitioners. They were educated and 
practiced law in very different conditions, where civil law regulation was 
treated almost exclusively as imperative. This situation objectively creates 
difficulties in the application of new rules which provide for a more crea- 
tive approach than in the past. 


IV. Influence of International and Foreign Legal Sources on 
Modern Codification of Private Law in the Russian Federation 


As indicated earlier, the adoption of the new Civil Code in Russia laid the 
foundation for the transition of the national legal system to private law 
principles that was especially important for regulating economic activities 
in new, post communist environment. Unlike legislative work usually done 
in the course of the natural development of legal order, i.e. without sys- 
tematic changes of the kind that took place in Russia in 1990s, the drafters 
of the new Russian Civil Code were deprived of the privilege to use mostly 
domestic experience as regards private law due to the historical reasons 
mentioned earlier. 

Objectively, the process of drafting a new legal framework for market 
relationships meant an inevitable taking advantage of legal developments 
internationally and in other national systems where institutes of private law 
had been applicable in order to most effectively and successfully serve 
social needs. In the process of drafting the present Russian Civil Code, 
great attention has been paid to current developments in major foreign 
legal systems. The role of comparative law studies in this work should not 
be underestimated. A considerable number of rules in the Russian Civil 
Code had been drafted taking into account modern trends and tendencies 
which could be found in contemporary private law in foreign countries. In 
the first place national legal systems falling under the continental civil law 
tradition were considered by the drafters of the Code. At the same time 
great attention was paid also to the private law of those countries that re- 
presented another legal approach, i.e. national jurisdictions based on com- 
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mon law tradition. The latter was mainly studied in the commercial соп- 
text. 

A substantial part of the analytical work was connected with the study 
of international sources. In this respect it would be useful to mention that 
one of the fundamental provisions of the new Russian Civil Code? pro- 
vided that “generally recognized principles and norms of international law 
and international treaties of the Russian Federation are a constituent part of 
the legal system of the Russian Federation". It is no less important to say 
that this article of the Code replicates Article 15.4 of the Constitution of 
the Russian Federation. 

In the first place, the attention of the drafters of the Russian Civil Code 
was focused on products of the main international bodies involved in the 
unification of private law, namely the UN Commission on International 
Trade Law (UNCITRAL) and International Institute for the Unification of 
Private Law (UNIDROIT). It should be noted that the Soviet Union and 
later the Russian Federation actively participated in the activity of these 
organizations supporting the work of legal unification to facilitate inter- 
national cooperation. 

For this reason, it is surprising to find one of the key influences among 
international sources on the codification work of civil law in Russia was 
the UN Convention of International Sale of Goods (Vienna, 1980) — CISG. 
A number of solutions adopted in the Code relating to sale of goods were 
prompted by corresponding regulation in CISG. The most significant of 
such rules include, for instance, the definition of the quality of goods?" and 
the timeframe for the discovery of defects in goods.?! 

The role played by CISG in the Civil Code drafting work was not exclu- 
sively limited by influencing specific rules on regulation of the contract of 
sale. Some norms from the general part on contracts also were drafted 
bearing in mind the approach adopted in the Convention. These provisions 
concern, for example, the definition of the price of performance," defini- 
tion of a fundamental breach of contract,” and the introduction of liability 
for the non-fault breach of contract made in the course of entrepreneurial 
activity.” 

The UNIDROIT Principles of International Commercial Contracts were 
also consulted in the course of drafting work. This was done in spite of the 
fact that the Principles have a different legal nature and their legal text is 


1 Art. 7(1) RSFSR СС. 

20 Cf. Art. 35 CISG and Art. 469 RSFSR CC. 

?! Cf. Art. 39 CISG and Art. 477 RSFSR CC. 

2 (Cf. Art. 55 CISG and Art. 424(3) RSFSR СС. 
? Cf Art. 25 CISG and Art. 450(2) RSFSR CC. 
?* Cf. Art. 79 CISG and Art. 401(3) RSFSR СС. 
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not a formal source of law. But bearing in mind the aims and legal content 
of the UNIDROIT Principles, i.e. to formulate “rules of law" which reflect 
accepted legal solutions accepted in the majority of national legal systems, 
the drafters of Russian Civil Code considered this international document 
to be an authoritative and convincing example of a widely supported pri- 
vate law approach to the regulation of business transactions. It is worth 
mentioning that both texts share not only basic legal concepts but are also 
very close on several specific issues, especially in the area of general con- 
tract law. 

One of the examples of this similarity is the inclusion of the doctrine of 
substantial change of circumstances (hardships) in performance of the 
contract.? The corresponding rules of the Code indicate a close resemblance 
with the regulation of hardship in the UNIDROIT Principles.” It clearly 
demonstrates that UNIDROIT Principles are achieving one of their aims set 
forth in their Preamble, i.e. to “serve as a model for national legislators". 

In this context it is also worth mentioning that the UNIDROIT Prin- 
ciples are quite well known to the Russian legal and business community 
because the text is available in the Russian language. They are quite often 
used by Russian business people in negotiating business contracts. Refer- 
ence to the Principles in commercial practice also may be confirmed by the 
fact that the application of UNIDROIT Principles now plays a noticeable 
part in the practice of settling international commercial disputes in Russia. 
References to UNIDROIT Principles are to be found in awards of the Inter- 
national Commercial Arbitration Court at the Russian Federation Chamber 
of Commerce and Industry (MKAS). 

The significance of this practice follows from the fact that today, 
MKAS is the major international arbitration institution in post-Soviet ter- 
ritory. The 1993 Russian Law on International Commercial Arbitration is 
based on the UNCITRAL Model Law of 1985. Article 28 (1) of the Model 
Law, which provides that “[t]he arbitral tribunal shall decide the dispute in 
accordance with such rules of law as are chosen by the parties as appli- 
cable to the substance of the dispute" has been reproduced in Article 28 (1) 
of the Russian Law of 1993. 

It should also be noted that MKAS, which has been dealing with the 
vast majority of international commercial arbitration cases in Russia, in its 
rules offers parties to international commercial contracts the practicable 
solution based on Article 28 (1) of the 1993 Law. Quite often an arbitral 
tribunal, acting under MKAS Rules and applying Russian material law to 
settle the dispute, takes advantage of the relevant provisions in the 
UNIDROIT Principles to supplement Russian civil law when the tribunal 


?5 See Arts 6.2.1-6.2.3 of UNIDROIT Principles. 
% See Art. 451 RSFSR CC. 


Development of Private Law on Contracts in the Russian Federation 79 


finds it appropriate, as the Russian Civil Code does not have a very com- 
prehensive regulation of commercial transactions. This use of the Prin- 
ciples also serves the purposes stated in the Preamble. 

As regards the transplantation of legal rules or institutions from foreign 
legal systems it should be stressed that this process did not mean merely 
copying a legal institution or sets of rules from a developed system into the 
Russian code. In the modern codification of Russian civil law the analysis 
of developed national systems of private law and comparative studies 
played an important role. In assessing the suitability of particular foreign 
rules for inclusion into the new codified act, the drafters of the Russian 
Civil Code proceeded from the basic understanding legal rules, particularly 
those from developed national legal systems had been formulated in light 
of longstanding previous practice. 

Therefore, almost every legal mechanism within a donor legal system 
reflected some elements of the legal history, culture and traditions of that 
system. The issue of compatibility of newly formulated rules with the legal 
structure, court practice and legal doctrine formed in the past years was 
always one of the most important topics in discussions relating to the pos- 
sibility of adopting solutions from other legal orders where they were 
applied successfully. Great attention also was paid to the expectations and 
preparedness of the rapidly developing Russian business community to 
regulate its activities. 

In deciding the problem of whether and to what extent it would be 
worth using a concrete legal approach in dealing with particular situations 
in the new codification, the degree of economic development in the coun- 
try where the particular legal transplant had been functioning needs to be 
considered. This is especially significant in areas where there is no pre- 
vious regulation or practice in recipient legal system. Since the level of 
economic development in Russian Federation differs from developed 
countries, in the process of drafting work on the Russian Civil Code not a 
single rule or set of rules originating in developed legal systems was for- 
mulated without some adjustment, sometimes quite substantial, in order to 
make it fit into the Russian legal system. 

The adjustment of legal institutions from donor legal systems which 
were considered most appropriate for the Code was usually done from the 
viewpoint of legal technique, conceptual and objective conformity. But it 
is important to underline that the nascent economic relationship led to the 
employment of an unconventional and abstract assessment of the differ- 
ences between the economic environment in the donor system and the Rus- 
sian legal system. Additionally, through the major period of drafting the 
Code, it was very difficult to foresee the unexpected speed of the devel- 
opment of business activity in Russia in the following years. 
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The analysis of the application of new law in practice that took place 
after the adoption of the new Russian Civil Code helps formulate some 
general conclusions in respect to the use of legal transplants for transition 
economies where private law has not been developed or applied at all. 


— Utilizing more advanced legal formulas, as a matter of principle, repre- 
sents quite a positive development as they usually reflect higher level 
of legal practice, theory and technique. To a great extent, this could 
save recipient legal systems time and effort in creating regulations ade- 
quate for managing economic and social development substantially 
affected by global processes. 

— Legal transplants are more efficient in areas where they reflect modern 
developments in domestic economic activity, not closely connected 
with traditional attitudes or deeply rooted in legal culture. 

— Legal rules based on foreign law transplants could be used more 
successfully in the recipient legal system if they are formulated in a 
manner that allows their continuous adaptation. This adaptation de- 
pends heavily on how they are understood and implemented by domes- 
tic courts with education and expertise in a completely different legal 
culture and accustomed to less sophisticated legal environment. 

— "Those legal transplants which are of interest for developing private law 
systems involve something which might be called legal “fine-tuning” of 
existing legal orders. In their original form often they are not the results 
of legislative formulations but evolve rather from court and commercial 
practice. The courts in a recipient country are not familiar enough with 
the new commercial practices which usually develop more dynamically 
than the legal regulation. That puts the courts in difficult position in 
implementation of the rules formulated with regard to ideas imported 
by way of legal transplant. 


V. Administration of Justice Relating to Application 
of Private Law 


Since the most dramatic changes of Russian civil law took place in the area 
of regulation of economic activities, Russian judges with jurisdiction over 
economic (commercial) disputes met considerable difficulties in court 
practice during the initial period of application of the new provisions. One 
of the main reasons for this situation was that, during the initial period of 
application of new Civil Code provisions, Russian judges could not find 
the necessary guidance in previous court practice, due to the lack of juris- 
prudence in private law matters. This is hardly surprising as that practice 
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actually never existed during the Soviet era. Undoubtedly, this situation 
was an objective and logical consequence of the formal introduction of 
private law principles into current economic practice which were funda- 
mentally different to the previous legal period. The courts were just not 
acquainted with private business activity and its legal treatment. 

The courts, in many instances, continued to rely on their outdated 
understanding of civil law as a system which did not allow wide autonomy 
to private persons in forming their business relationships. They continued 
to consider civil law rules as mandatory unless the opposite is expressly 
indicated in the rule itself. In other words, without much guidance in 
applying the new rules, court practice in Russia continued under the influ- 
ence of the previous experience of judges, and, to some extent, even 
resulted in the incorrect application of new law. 

Another aspect which must not be ignored in assessing the situation 
with post-codification legal practice relates to specific features of the Rus- 
sian court system. In the Russian Federation, jurisdiction over commercial 
disputes is vested with arbitrazh courts. This branch of the present Russian 
judiciary exists independently of the courts of general jurisdiction and had 
a special adjudicating system called state arbitrazh as its Soviet-era pre- 
decessor. These represented quasi-courts that had been dealing exclusively 
with dispute settlement between state enterprises within the centralized 
economy for many decades. In the Soviet era these institutions were in fact 
a part of the government and quite often did not settle economic disputes 
to the benefit of one of disputing parties, but rather in the interests of the 
whole national economy. So, the lack of experience in dealing with com- 
mercial disputes in an adversarial system of justice may be cited as another 
critical aspect of court practice in Russia which contributes to deviations in 
the correct application of private law rules. 

The previous experience and vast inertia of the experience of law appli- 
cation accumulated in previous decades of dispute settlement within cen- 
tralized economic system objectively had a great influence on the way in 
which new Russian private law rules would be interpreted and applied by 
arbitrazh court judges. Business-friendly judgments are still infrequent. 
Narrow interpretation of the principle of freedom of contract leads to a 
practice of refusing to accept commercial arrangements which are not 
directly addressed in the law. Where doubt arises, the courts tend to decide 
in a way which limits the parties’ freedom of contract. Obviously, this atti- 
tude would be harmful to the adequate application of the Civil Code rules 
for on-going business practices until the judges of arbitrazh courts have 
accumulated enough relevant experience relating to business transactions 
in a market environment. 
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Current court practice in a number of cases also demonstrates that the 
Russian judiciary has been very reluctant to apply abstract criteria like good 
faith or reasonableness in dealing with commercial disputes and tends apply 
rules which often do not meet the practical expectations of business partners. 
In fact, the implementation of provisions referring to abstract criteria like 
notions of good faith or reasonableness have become the most problematic 
area. This 1s due to the fact that Russian judges and lawyers in general were 
familiar with such legal formulas, but not accustomed to applying these legal 
techniques and flexible rules in concrete situations which they were sup- 
posed to address in the context of business activities. 

It is necessary to point out that the lower court practice, which had been 
extremely unstable and inadequate in the first years of after the adoption of 
the Civil Code, has indicated a visible improvement in the quality of appli- 
cation to commercial law matters in recent years. The important role in the 
process of making court practice more predictable and transparent is played 
by the Highest Arbitrazh Court of the Russian Federation, empowered by 
Constitution of Russian Federation to ensure the uniformity of law applica- 
tion in the field of economic relations. This function is realized by way of 
sending the lower courts information letters relating correct application of 
particular legal norms of the Civil Code and implementing legislation. 

These letters present solutions based on an analysis of current court 
practice. Almost all the main topics of civil law regulation relating to 
business activity are covered, giving them a very significant role in arbi- 
trazh court practice due to the common conception that they constitute an 
informal guidance for all arbitrazh courts.” In legal practice and doctrine, 
the position of the Highest Arbitrazh court on specific legal issues is 
treated as official interpretation of existing legislation and is quite exten- 
sively studied as supplementary materials on positive law.” In very rare 
cases, the lower courts very reluctantly deviate from the interpretation of 
particular rules suggested by the highest courts. 

In fact, the solutions suggested by the highest court to lower courts 
effectively reflect problems and contradictions relating to the application 


27 For a compilation of these documents see L.A. Novoselova, M.A. Rozhkova (Ed.), 
Praktika rassmotreniia kommercheskikh sporov: Analiz i kommentarii postanovlenii Ple- 
numa i obzorov Prezidiuma Vysshego Arbitrazhnogo Suda Rossiiskoi Federatsii, Vypusk 
3, Statut, 2008. 

?* See, for example, Prezidium Vysshego Arbitrazhnogo suda Rossiiskoi Federatsii. 
Informatsionnoe pis'mo from 21 December 2005 No. 104. Obzor praktiki primeneniia 
arbitrazhnymi sudami norm Grazhdanskogo kodeksa Rossiiskoi Federatsii o nekotorykh 
osnovaniiakh prekrashcheniia obiazatel'stv. 

? See, Praktika rassmotreniia kommercheskikh sporov. Analiz i kommentarii posta- 
novlenii Plenuma i obzorov Prezidiuma vysshego Arbitrazhnogo Suda Rossiiskoi Fede- 
ratsii, Vypuski 1-3, Statut, Moscow, 2007. 
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of the private law norms of the Russian Civil Code, which in reality are 
still exposed to a transitional social-economic environment. It might be 
said that the present law is an emerging private law of transitional char- 
acter. Its main role and purpose in the emerging market economy in Russia 
is to create a coherent legal treatment for business activities by combining 
radically different legal approaches originating from the past, on the one 
hand, and evolving from present practice, on the other. 

But, obviously improving legal certainty and stabilizing court practice 
can be achieved only by means of transparent and foreseeable legal stan- 
dards for business relations. It would not be a great overestimation to sug- 
gest that this process will continue for a considerable period of time into 
the future and may require successive generations of Russian lawyers. 


VI. Current Phase of Private Law Development in Russia 


The contemporary practice of applying the Russian Civil Code has re- 
vealed serious problems leading to instability and uncertainty in the pro- 
cess of ensuring commercial justice. In turn this situation creates obstacles 
for successful implementation of economic reform in Russia. Also, to a 
great extent, it undermines the positive role of codification based on pri- 
vate law principles undertaken during recent years. Rapid development and 
diversification of economic relations within Russia and its integration into 
world trade and investment processes reinforced an urgent need for the 
introduction of corresponding amendments which would addresses new 
economic and legal developments. Besides that, current practice has 
proven that the existing rules of the new Civil Code in many instances 
have not been detailed enough to guide courts and business practices in the 
right direction. 

These circumstances have provoked an important political decision 
which plays a vital role in the further development of civil law in Russia. 
Consultative and scientific bodies attached to the Office of the President of 
the Russian Federation — The Council of the President of the Russian Fed- 
eration on Codification and Perfection of Civil Legislation — came out with 
an initiative concerning the further development of the Code in view of 
changing legal and economic conditions in Russia and worldwide. This 
initiative was supported and the President of the Russian Federation an- 
nounced the Decree “On Perfection of Civil Code of the Russian Federa- 


tion".?? It is worth stressing that, for the first time in Russian modern his- 


? Ukaz Prezidenta Rossiiskoi Federatsii from 18 July 2008 No. 1108 О sover- 
shenstvovanii Grazhdanskogo kodeksa Rossiiskoi Federatsii. Sobranie zakonodatel'stva 
Rossiiskoi Federatsii from 21 July 2008. 
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tory, the question of civil law development was decided on at the highest 
state level. 

As stated in the Decree the main goal of this decision is to improve the 
legislative background for the market economy. The purpose of the work 
to be performed in accordance with this decision should provide legal sup- 
port for international economic relations and humanitarian ties in the Rus- 
sian Federation. The results of the work should materialize through pre- 
pared amendments to the Civil Code. 

The first step in realization of the Decree was to prepare the Concept for 
the Development of Civil Law in Russia, the foundation for drafting fed- 
eral laws to amend the Civil Code in the 2009-2011period. The Decree 
provided some basic requirements that the Concept should meet. They 
included the following: 


— further development of the fundamental principles of the Russian civil 
law in accordance with a new level of market relations in Russia, 

— reflecting the experience of court practice in its application and inter- 
pretation of the Code, 

— harmonization of Russian Civil Code provisions with the rules regu- 
lating corresponding relations in EU, 

— incorporation of positive experiences resulting from the modernization 
of civil codes of European states into Russian legislation, 

— supporting a uniform regulation of civil relationships in the Common- 
wealth of Independent States (CIS) 

— achieving stability in civil legislation in the Russian Federation. 


The most prominent Russian legal scholars, judges, legal practitioners 
were involved in the work to prepare this document. The work on the Con- 
cept was completed and it was presented to the President of Russian fed- 
eration on 1 June 2009. Before it was officially presented it was opened for 
public debate giving academic and practicing lawyers the opportunity to 
participate in the process. 

The final version of the Concept’! includes several sections which con- 
tain conceptual suggestions relating to the following topics: general provi- 
sions of the Code, legal entities, property rights in things, real estate prop- 
erty rights, general rules on obligations, negotiable instruments and finan- 
cial transactions, intellectual property rights, international private law. 
When the Concept is officially adopted it will be sent to the Government 
as a basis for the preparation of drafts for concrete amendments and new 
provisions of the Civil Code. 

Apart from this analysis of current Russian court practice and legal 
doctrine, great attention was paid to international and foreign sources of 


?! Russian text of the Concept see <http://privlaw.ru/>. 
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information about modern developments in the sphere of private law dur- 
ing the course of preparation of suggested amendments and additions to 
the Civil Code. Among them are documents produced by UNCITRAL, 
UNIDROIT, legal innovations in European Union member states relating 
to the reforms of civil and commercial codes (Germany, France) as well as 
the provisions included in Draft Common Frame of Reference (DCFR). 
Legislative proposals found in the Concept represent quite substantial 
changes to existing regulation in order to make it more efficient in dealing 
with the problems of modern economic life in Russia, most of which con- 
cern the formation and further development of effective market relations. 


General Principles of Private Law in Ukraine 


VOLODYMYR KOSSAK 


The process of codification of private law in Ukraine has been a prolonged 
process. After the declaration of independence in 1991 there were still 
legislative acts from the former USSR in force in Ukraine, in particular the 
Civil Code of the USSR (1963) and the Code on Marriage and Family 
(1969). The structure and content of the Civil Code of the USSR of 1963 
was determined by the administrative and centralized control system of 
governance under the USSR. It shaped how State property was managed, 
established a prohibition on private ownership over the means of produc- 
tion, and was characterized by an absence of the freedom of contract in 
economic sphere, restriction of physical person's civil rights in different 
spheres of social life (for instance, the circle of heirs at law was limited 
only to the second degree of kinship — sisters, brothers, grandparents) and 
many other aspects of legal affairs. 

Although the Constitution of the USSR did provide for the right of a 
person to damages caused by illegal actions of state and law-enforcement 
bodies, the courts actually refused to take actions on such cases, justifying 
such a refusal with the absence of a special law. 

Therefore, in the middle 1990's the work on the codification of private 
law began. It took 10 years and was done by drafting Civil, Family, Civil 
Procedural and other codes. 

In the years between 2003 and 2005, private law in the Ukraine was 
fundamentally re-codified and innovated. In particular, on 1 January 2004 
new Civil and Family Codes of Ukraine entered into force. The main pur- 
pose of the new Civil Code was to establish and protect private non-prop- 
erty and property rights on the basis of legal equality, the free declaration 
of intent, and the economic independence of the participants of legal rela- 
tionships. The structure of the Civil Code is predominantly influenced by 
the Roman-Germanic law system. The Civil Code has a pandect structure 
and consists of six books. The first book, titled “Common Questions", lays 
out the common legal norms for the following five books where special 
questions are regulated. The first book regulates the basic principles of 
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relationships between subjects of civil law (i.e. between natural and legal 
persons as well as between such categories of persons among themselves) 
and the legal forms for the participation of the State and state authorities in 
civil law legal relationships, based on their legal equality. Among other 
common questions, there are legal norms, which regulate the origin and 
realization of civil rights as well as forms for their protection. Book 2 is 
dedicated to the regulation of personal non-property rights for physical 
persons, which are divided into personal non-property rights securing natu- 
ral rights of a physical person and personal non-property rights securing 
social rights of a physical person in the Civil Code. 

Book 3 is called “Law of property and Other Real Rights", Book 4 goes 
under the title of “Law of Intellectual Property", Book 5 is dedicated to 
Obligatory Law and Book 6 to Inheritance Law. 

The Family Code, affirmed on January 10, 2002, came into force at the 
same time as the Civil Code of Ukraine of January 1, 2004. The Family 
Code of Ukraine provides grounds for marriage, regulates personal non- 
property and property rights and the duties of spouses, the basis for and 
content of personal non-property and property rights and the duties of par- 
ents and children, natural and adopted, and other family members. 

According to the Code, the courts have a central function in providing 
the legal protection of rights. In Ukraine, courts of general jurisdiction 
examine private disputes between natural persons. There are different ways 
of defending civil rights and interests, namely: 


1. the recognition of a right; 

2. the recognition of a contract as void; 

3. the preclusion of acts which violate a right; 

4. restoration of rights, i.e. putting a party in a position corresponding to 
that before violation of its right; 

5. compelling specific performance of an obligation; 

6. changing a legal relationship; 

7. the reparation of damages; 

8. the termination of a legal relationship; 

9. the compensation of moral damages; 

0. invalidation of decisions by the court, or failure to act by public 
authorities or officials. 


The last category, involving public authorities or officials as the respon- 
dents, is dealt with by administrative courts. 

According to the Ukrainian Law “On Judicature” the court system in 
Ukraine consists of: 
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1. local general courts: district, city-district and local city courts and also 
court martial of garrisons; 

2. courts of appeal; 

3. superior specialized courts — the Supreme (or Superior) Court of Spe- 
cial Economic Jurisdiction of Ukraine and the Supreme (or Superior) 
Administrative Court of Ukraine; 

4. the Supreme Court of Ukraine, which is the highest judicial body in the 
general court system of Ukraine, also in relation to specialized courts. 


The basic statutory acts in Ukraine regulating civil procedure are the Con- 
stitution of Ukraine, the Law “On Judicial Procedure" and the Code of 
Civil Procedure of Ukraine. The Code of Civil Procedure of Ukraine was 
approved by a Statute on 18 March 2004 and entered into force on 1 Sep- 
tember 2005. Also on the same day, the Code of Administrative Court 
Procedure of Ukraine entered into force. Before these two codes entered 
into force, there was only one Code of Civil Procedure in Ukraine (of 
1963), which regulated both civil and administrative disputes. Legal 
disputes between legal persons or with the participation of individual 
entrepreneurs are resolved by courts of special economic jurisdiction, 
acting under the Code of Economic Procedure of Ukraine. 

On 1 January 2004, together with the new Civil Code, a new Economic 
Code entered into force. Its purpose is to govern the relationships between 
entrepreneurial subjects ("enterprises"). The Economic Code establishes 
legal norms regulating the legal status of enterprises, including companies, 
enterprises and other kinds of business. The Economic Code of Ukraine 
also addresses the formation and registration procedures for commercial 
subjects; basic principles of commercial competition and economic activity 
with an international dimension; regulation of capital investments; and the 
basic aspects of bankruptcy. Apart from the legal norms of the Economic 
Code, relevant questions are also regulated by special Statutes: for ex- 
ample, by the laws “On State Registration of Legal Persons and Individual 
Entrepreneurs", “On Companies", “On Joint-Stock Companies", “On the 
Procedure of Foreign Capital Investment", “On International Economic 
Activity" etc. A large number of legal norms in the Economic Code regu- 
late commercial contracts, including the contracts of “delivery”, capital 
construction and freight. 

The regulation of legal relationships under the civil legislation of 
Ukraine is based on the principle of the equal legal status of participants 
and protection of violated rights and interests. This is shown by many pro- 
visions, concerning the legal capacity of physical and legal persons. The 
legal capacity of legal entities has a general, rather than specific nature. 
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They have the right to enter into any entrepreneurial activity, although the 
Economic Code and other specific legislation have established a duty to 
obtain a license (permission) in order to be able to enter into some specific 
kinds of entrepreneurial activity, e.g. transportation, medical practice, edu- 
cational services etc. 

This approach in private law also has an important place in the field of 
property relations. The Civil Code provides for equal legal regimes for 
private entities, the State and for bodies of local self-government. The 
same is true for the protection of proprietors' rights. Protection is provided 
through similar means in legal tradition: vindicatio rei and actio in rem, 
acknowledgment of ownership rights in property, avoiding an act of a body 
of state power by which a property right was infringed and compensation 
of harm. 

Principles of private law, such as the principle of freedom of disposi- 
tion, are clearly shown in the contract law of Ukraine. In particular, con- 
tract law is dominated by the principle of freedom of contract, according to 
which parties are free to conclude a contract, to choose the other party to a 
contract and to define the terms of their contract, taking into account the 
requirements of the law, trade usages, as well as requirements of clever- 
ness and justice. 

The state does not, in principle, have a prevalent function in economic 
relationships as a party to a contract. However, State orders are obligatory 
for entrepreneurial activities which belong to the State or in which state 
property makes-up more than half of the chartered capital. Furthermore, 
State orders are also obligatory for entrepreneurial activities based on pri- 
vate property if they have a monopolistic position on the market. However, 
contracts concluded on the basis of obligatory State orders have become 
quite a rare phenomenon in recent times. In most cases, contracts for the 
purchase of commodities for State facilities, or contracts with the State for 
works or services are concluded on the basis of tenders won by the party 
offering the most advantageous terms of contract. 

The legislative regulation of contractual relationships under the new 
Civil Code of Ukraine is characterized by an absence of detailed regulation 
of their content. In practice it is usually sufficient for the parties to reach 
consensus concerning the subject matter of the contract: the kind of com- 
modity, the exercise of a particular works, provision of particular services 
etc. All other terms, for example, the date or the price in the case of a dis- 
pute between the parties could be inferred from market practice. Quite a 
different approach is taken, however, by the Economic Code, which 
requires that the determination of the subject-matter, the price and the date 
for delivery etc. are necessary substantial terms for economic contracts. 


General Principles of Private Law in Ukraine 9] 


Liability for the parties for non-performance or improper performance 
of a contract results in an obligation to reimburse losses and the payment 
of forfeit (fines). Losses may consist of real losses of the creditor, losses 
which he or she suffered as the result of non-performance of the contract, 
or lost benefit. Forfeit and similar kinds of fine are determined by law or 
contract as a money sum, or in kind as movable and immovable property, 
which are to be paid by the party in breach of contract. 

Contractual relations, in principle, are based on the private interests of 
the parties and their will. The State takes on a greater influence through 
legislation in the fields of international economic and investment relation- 
ships. In particular, export and import contracts concerning some kinds of 
commodities may have to be concluded within the framework of quotas, 
specific to the traded commodities. Temporary prohibitions or other sanc- 
tions on the carrying out of foreign economic activity or specific opera- 
tions may also be imposed on Ukrainian parties to international economic 
activity for violation of legislation. 

Detailed regulation is also specific for matters of foreign investment 
based on investment contracts. The law of Ukraine “On the Legal Regime 
of Foreign Investment" allows for different forms of foreign investment. 
Among them, the most widely-spread forms are the creation of enterprises 
with foreign investment and the realization of foreign investments on the 
basis of investment agreements (contracts). Such agreements are subject to 
registration with the Ministry of the Economy of Ukraine. Import of for- 
eign investments on the basis of agreements without payment of a duty is 
only permitted with a registration card. 

As a final point, the legislation of Ukraine in the sphere of private inter- 
national private relations has also been recodified in recent times. The 
growing intensification of international private relations led to the need to 
create a special legal act in this field (Law of Private International Law). 
Disputes between foreign physical and legal persons are considered by the 
courts of general, economic and administrative jurisdiction. Parties can 
agree to have disputes in the sphere of external trade relations and foreign 
investment heard by international commercial arbitration, e.g. at the Inter- 
national Commercial Arbitration Court at the Chamber of Trade and In- 
dustry of Ukraine. This has one significant disadvantage, namely the use of 
the principle of reciprocity for recognition and execution of decisions of 
foreign courts, which, as a rule is based on international agreements. 
Ukraine is not a party to the multilateral conventions binding the European 
community. Only some bilateral agreements on legal relations and judicial 
assistance, which also provide for recognition and execution of judgments, 
have been concluded with specific member countries of the European 
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Union. Certainly, the recognition and execution of decisions of foreign 
courts is possible on a reciprocity basis without an international treaty 
having been concluded. But to our mind, regulation of this issue in inter- 
national multilateral or bilateral agreements, which determine the proce- 
dure of acknowledgment and fulfillment of decisions as well as grounds 
for refusal of its acknowledgment, would be more expedient. With relation 
to international commercial arbitration, Ukraine is a party to the European 
Arbitration Convention of 1961 and to the New York Convention of 1958 
which provides some regulation for international recognition and execu- 
tion. 

There is a dual system of regulation for private relationships in Ukraine 
— incorporating a civil and an economic nature, as seen in the existence of 
the Civil and Economic Codes, the basic codified acts of private law. The 
Civil Code and the Economic Code correlate as general and special nor- 
mative acts. The problem of application for both adopted Codes arises in 
that certain groups of private norms, in particular contract obligations, are 
also included in the Economic code. 

A characteristic of private law in Ukraine is the current trend towards 
harmonization, standardization with the law of other countries, including 
the countries of the European Union. The recent reforms of private law in 
Ukraine were carried out in light of EU directives, modern codifications of 
legislation for countries in the European Union, recommendations of the 
Roman Institute of Unification of Private Law and international agree- 
ments. The result of this is a remarkable unification of private law in 
Ukraine which satisfies the legal requirements and traditions for building a 
civil society. 

Unification of private law and its harmonization are one characteristic 
of contemporary conditions. Law-making to this effect was carried out by 
aligning the legal regulations for private relationships with the traditions 
and requirements of legal doctrines and systems of the European States, in 
particular members of the European Union. This harmonization took place, 
in particular, within the scope of the Agreement between Ukraine and the 
European Community on the harmonization of Ukraine's legislation with 
the law of the European Union. 
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I. Brief Historical Survey 


The contract law of Serbia has always been a part of the European, civil 
law family, based on the tradition of Roman law.! In the regions which 
later became the Kingdom of Yugoslavia, the codifications of the private 
law of European countries were adopted in 19th century as the prevailing 
law. In Slovenia and Croatia this was the 1811 Austrian Civil Code; in 
Serbia the 1844 Civil Code for the Kingdom of Serbia — and Montenegro 
adopted an abridged version of the Austrian Civil Code in 1888, providing 
a civil law code based on the tradition of Roman law, with ingredients of 
customary law from that part of the country.” Consequently, the former 
Yugoslavia's private, i.e. contract law legislation already had all the cha- 


' Generally about contract law in Serbia and former Yugoslavia: see Perovié, S., 
Obligaciono pravo, Belgrade, 1990. 
Opšti imovinski zakonik za Crnu Goru, 1888. 
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racteristics of a system based on the European legal civilization founded 
on the pillars of Roman Law in the first part of the 19th century. 

This legislation was thrown out of the Eastern European legal culture 
immediately after the end of the Second World War by the forcible impo- 
sition of communist ideas and practice and by the destruction of the legal 
and other institutions of civil society based on private property and market 
economy. As early as 1946 the Law on Non-validity of all Laws and 
Regulations Enacted Prior to 6 April 1941 came into force, which meant a 
complete abrogation of the law of the former Kingdom of Yugoslavia. This 
effectively repealed all civil law codes, although the courts continued to 
apply them as /egal rules, where they were not contrary to the constitution 
and the laws of the new State. This situation continued until the enactment 
of the Law of Obligations as a federal law for the former Yugoslavia. The 
other parts of civil law (the general part of civil law including family law 
and inheritance law) were regulated by separate laws at the republic level 
while property, pledge and other real rights were covered by the federal 
law. 


II. The Law of Obligations 


The Law of Obligations was enacted in the former Yugoslavia in 1978, and 
is still in force in Serbia as the Serbian law of obligations following 
amendment in 1993^ While drafting the Law of Obligations,” aspects of 
domestic legal tradition and comparative law were considered, especially 
the Swiss Code of Obligations, which resulted in a law conforming with 
that of the civil law countries. In addition, the law takes into account the 
rules of Common Law to the extent those rules have had an impact on 
solutions adopted by the relevant international conventions, especially the 
1964 Hague Uniform Laws — ULIS and ULFIS.^ As a result, the Serbian 
Law of Obligations represents a modern codification, completely in line 


? Law on Foundations of Property Relations (in Serbian: Zakon o osnovnim svo- 
jinsko-pravnim odnosima), “Official Gazette of SFRY" no. 6/80, amended in 1990 and 
1996, still in force in Serbia as a republican law. 

^ Law of Obligations (in Serbian: Zakon o obligacionim odnosima), “Official Gazette 
of SFRY" No. 29/78, 26 May 1978. Modifications: “Official Gazette of SRY” No. 31/93. 

? The formal title of this act is the Law of Obligations; however, since both in terms 
of substance and form, it represents a codification in the deepest meaning of the word, it 
is usually referred to in domestic legal terminology as the Code of Obligations. 

$ The Law took over many rules and solutions from ULIS and ULFIS. For more 
information, see Perovic S., Predgovor. Osnovna koncepcija Zakona o obligacionim 
odnosima, Zakon o obligacionim odnosima, The Official Gazette of the FRY, Belgrade, 
2002, pp. 3-106; Perovic, S., (supra note 1) p. 30-78. 
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with the main contemporary sources of uniform contract law. Since this 
law is in fact a Code of obligations, confirmed at all academic and pro- 
fessional levels both domestic and international and as it was a predecessor 
of many solutions adopted in UNIDROIT Principles and Principles of 
European Contract Law, the basic solutions and principles shall be pre- 
sented here. 

The Law of Obligations, consisting of 1109 articles, regulates the area 
of obligations in two different sections. Part 1 (the General Section) relates 
to the basics of contractual relations, Part 2 deals with specific contracts. 
The General Section, in addition to general principles, contains provisions 
on the source of obligations (contract, tort, unjust enrichment, negotiorum 
gestio, unilateral expressions of will — public announcement of award, 
securities), the effect and termination of obligations, as well as the rules 
regulating different types of obligations and changes of party in contrac- 
tual relationships. The general rules on contracts deal with the formation, 
validity, representation, interpretation, contents and effects, performance, 
non-performance, remedies in general, remedies for non-performance and 
termination of contract. Part 2 of the Law regulates specific contracts such 
as sale, barter, loan, lease, employment contract, deposit, mandatum, pledge, 
security, storage, commission, agency, shipping, intermediation, transpor- 
tation of persons and goods, licensing contract, insurance, tourist contracts, 
assignment, settlement, and banking transactions — currency deposit, de- 
posit of securities, savings deposits, current accounts, secured lending, 
secure, letters of credit and bank guarantees. 

The basic principles of the Law of Obligations are principles of party 
autonomy according to which parties are free to enter into a contract and to 
determine its content, subject to the requirements of public policy, manda- 
tory rules and principles of good faith and fair dealing as well as the prin- 
ciple pacta sunt servanda (binding effect of contract). 

Principles of good faith and fair dealing have taken up considerably 
more space in the law than in some other codifications of comparative law. 
In addition to general rules establishing the principles of good faith and 
fair dealing, the law provides for this principle in numerous specific cases, 
e.g. extension of contractual liability, preliminary withdrawal of the right 
to terminate a contract, and the assessment of good faith of a party, im- 
plying many important legal consequences. The law also establishes equity 
as a deciding criterion in many cases: in the field of contract interpretation, 
for the termination or adaptation of contract due to a change of circum- 
stances — rebus sic stantibus (hardship), in many cases of contractual 
liability (termination of construction contracts, mandatum, commercial 
agency contracts, general conditions of type contracts, etc.). 
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In addition to the principles of good faith and fair dealing and equity, 
the Law provides for the possibility of applying good usages and/or good 
trade usages. In this respect, the Law establishes principle of good trade 
usages as one of its general principles, and then specifies this principle as 
a general condition of typical contracts, for contract formation, offer and 
acceptance, test purchase, payment of rent in the contract of lease, com- 
mercial agency and intermediation, travel organization contract, etc. 

One of the basic issues in the matter of contract law, in addition to prin- 
ciple of party autonomy, is that of acceptance and the application of the 
principle of conclusion of contract solo consensu. Since the consensualism 
is a principle of modern contract law in general, the Law of Obligations 
has incorporated this by providing that a contract is not subject to any 
requirement as to form, except as otherwise provided for by law. However, 
the historical development of contract law points out the fact that the prin- 
ciple of consensualism has never been implemented absolutely and that 
were always some exceptions where parties were obliged to respect legal 
requirements relating to form of contract (formal contracts). It is therefore 
possible to speak only of a more or less intensive effect of that principle in 
contract law, and of the "fluctuations" in formalism during various periods 
of its development. In recent decades a certain extension of formal re- 
quirements in comparative contract law became apparent which gave some 
authors cause to speak of a “renaissance of formalism". In that regard, the 
Law of Obligations provides a certain number of formal contracts, e.g. 
construction, license, commercial agency, insurance, credit, bank guar- 
antee." 

The principle of equivalency of bilateral contracts is given a special 
position among the general principles, protected in law by numerous rules 
including liability for material defects, liability for legal defects, /aesio 
enormis, prohibition of usury contract, and the termination or adaptation of 
contract due to change of circumstances. 

The Law of Obligations adopts the principle of unified regulation of 
obligation relations according to which its rules are equally applicable to 
all transactions that take place in the sphere of trade of goods and ser- 
vices.” As an exception to that principle, the law provides special rules for 
specific cases for commercial contracts, because the very nature of these 
contracts requires a particular legislative approach (including shorter 
deadlines, requirement of professional care, and the presumption of joint 
and several liability in obligations with two or more debtors, etc). 


7 See Perović, S., (supra note 1) p. 338—367. 

* For further information about formal contracts in Serbian law, Perović, J., Međuna- 
rodno privredno pravo, Belgrade, 2008, p. 211—213 and 255-257. 

? The same principle is adopted in the Swiss Code of Obligations. 
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The Law of Obligations adopts the principle of a non-mandatory char- 
acter for its rules; parties may exclude the application of any of its provi- 
sions or derogate from or vary their effects, except as otherwise provided 
for by law. The law contains a limited number of mandatory rules, which 
are usual in comparative law and whose purpose is to secure a general 
framework of legal certainty in contractual relations. 

Analysis of the Serbian Law of Obligations leads to the conclusion that 
it represents a well-developed and sophisticated system of contract law 
completely in accordance with requirements of contemporary market 
economy and modern trends in comparative law. As such, this Law may 
possibly be amended by new or modified rules which, however, should not 
disrupt its systematic and subjective coherence. The best evidence for this 
view is the comparison between the text and the Principles of European 
Contract Law that were drafted almost 20 years after the Law of Obliga- 
tions came into force (1978). This comparison shows an essential simi- 
larity of many solutions, meaning that the Law is basically compatible with 
present-day requirements of the European Union involving the trade of 
goods and services in the common European market. 


III. Particular Laws on Certain Contracts 


The Serbian Law of Obligations regulates over 30 kinds of contracts. The 
characteristics and content of these contracts are standard and as such, fre- 
quent in practice. Contracts are regulated mainly by non-mandatory rules, 
so that contracting parties are free to enter into a contract and to determine 
its content according to principle of party autonomy, while statutory rules 
apply only where the parties do not decide otherwise. 

For certain contracts regulated in general way by the Law of Obliga- 
tions there are particular laws specifying their details (e.g. insurance, dif- 
ferent types of transport of persons and goods, construction, contracts in 
tourism). The Law of Obligations applies as /ex specialis. In that respect, it 
should be noted that consumer protection in Serbia is covered by the Law 
on Consumer Protection which provides special rules related to certain 
types of distance sale contract! as well as to consumer credit contract." 

On the other hand, some contracts, due to their specific nature, are not 
covered by the Law of Obligations, being instead regulated by other, spe- 
cific laws. Thus, for instance, contracts relating to the establishment of 


10 Law on Consumer Protection (in Serbian: Zakon o zaštiti potrošača), “Official 
Gazette of Republic of Serbia" No. 79/2005. 

' Art. 24-28. 

' Art. 29 and art. 30. 
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companies and corporate governance are regulated by the Law on Com- 
panies,” financial leasing contracts, by the Law on Financial Leasing, ^ the 
contract for a registered charge is governed by the Law on Registered 
Charges on Movable Assets, and a concession contract by the Law on 
Concessions. "í 


IV. Contracts not Regulated by Law (contrats innommés) 


A special issue in the contract law of Serbia relates to contracts that are not 
regulated by law (un-nominated contracts, contrats innommés) whose 
characteristics and content correspond to the general rules of contract law. 
These contracts may be validly concluded by parties in accordance with 
principles of party autonomy. Their content is determined by parties either 
through the combination of some elements of the contracts regulated by 
law or by stipulating entirely new content, independent of any other con- 
tract provided for by law. 

Where a contract is regulated by law, parties do not have to regulate 
their relationship in detail. It suffices to reach agreement on essential ele- 
ments of the specific contract so that the relevant statutory provisions 
apply to it. For innominate contracts however, as there are no statutory 
provisions which replace or supplement the parties’ intention, the contract 
must be formulated with special care to ensure the parties’ intention is ex- 
pressed precisely, correctly and with no ambiguity. Where a dispute arises, 
the court/arbitration shall apply the general rules and principles of contract 
law as well as the rules relevant for similar contracts (analogy) regulated 
by the Law on Obligations. Generally, the most important national sources 


В Law on Companies (in Serbian: Zakon o privrednim društvima), “Official Gazette 
of Republic of Serbia" No. 125/2004. More about the Serbian Law on Companies, 
Vasiljević, M. Vodič za čitanje Zakona о privrednim društvima, Belgrade, 2004; 
Vasiljević, M. Kompanijsko pravo, Belgrade, 2005. 

^ Law on Financial Leasing (in Serbian: Zakon o finansijskom lizingu), “Official 
Gazette of Republic of Serbia”, No. 55/2003. For comments on this Law, see Perovic, J., 
Financial Leasing in Serbia: an Overview of Recent Legislation, Uniform Law Review, 
UNIDROIT, NS-Vol. X, 2005-3, р. 503-516; Perovic, J., Komentar Zakona о 
finansijkom lizingu, Belgrade, 2003. 

5 Law on Registered Charges on Movable Assets (in Serbian: Zakon o zaloZnom 
pravu na pokretnim stvarima upisanim u registar), "Official Gazette of Republic of 
Serbia", No. 57/2003. For comments on this Law and the text of the Law in German, see 
Perovic, J., Republik Serbien: Gesetz über Registerpfandrecht an beweglichen Sachen, 
Wirtschaft und Recht in Osteuropa (WiRo), 2/2004, p. 46—55. 

Law on Concessions (in Serbian: Zakon o koncesijama) “Official Gazette of Re- 
public of Serbia", No. 55/2003. 
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for contracts not regulated by law are: the contract itself as the first source, 
practices established by the parties between themselves, trade usages to 
which the parties have agreed, general principles in the field of commer- 
cial relations, general principles and rules of the national Law of Obliga- 
tions and its specific rules relevant for similar contracts. 

Some innominate contracts appear more often in commercial trans- 
actions. Continued practical application of these contracts over a longer 
period of time renders them as standard, they are given a title, become 
regulated by law, transformed into nominate contracts. The Law of Obliga- 
tions regulates these "new" contracts, for example contracts on control of 
goods and services, some contracts in the area of banking transactions such 
as bank guarantees and the most common contracts in the field of tourism 
e.g. the contract on travel organization, intermediation in travel arrange- 
ments, allotment, etc. 

However, quite a number of modern commercial contracts arising out of 
the /ex mercatoria in Serbia are not regulated by law. Thus, for instance, 
contracts on distribution, franchising, time sharing, factoring, forfeiting, 
and technology transfer, as well as agreements for long term supply of 
goods, manufacture of goods, supply of services and other new commercial 
contracts are not regulated by the Serbian Law of Obligations. Neverthe- 
less, these contracts may be validly concluded in accordance with principle 
of party autonomy subject to requirements of public policy, mandatory 
rules and principles of good faith and fair dealing. 

In Serbian legal theory an intense discussion is going on as to whether 
new commercial contracts should be regulated by law or their development 
should be left to commercial practice. Different views are expressed re- 
garding that question in comparative law. According to one author, these 
contracts should not be specifically regulated by law; instead they should 
be treated in the framework of the general rules of contract law. Another 
author stated contracts should be regulated either by special laws (e.g. 
financial leasing in Serbia"), as part of the law of obligations, or under the 
civil code, which in comparative law is not frequent as far as classical 
codes are concerned. According to a third view, regulation of these con- 
tracts should be left to corresponding international conventions and to the 


' On reasons for regulating financial leasing by separate law in Serbia, see, Perovic, 
Financial Leasing in Serbia (supra note 14), p. 507, where the author states: “A special 
law was deemed necessary to ensure the uniform regulation of as many issues relevant to 
financial leasing transactions as possible. From the point of view of legal certainty, as 
well as from a practical standpoint, it makes more sense to regulate a particular legal 
institution in a single act than to adopt a piecemeal approach that might result in incon- 
sistencies and conflict. Financial leasing is a highly specific transaction that requires 
uniform regulation". 
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ratification of acts by member states or to recommendation of the relevant 
international organizations and institutes in the form of model laws. 


V. International Conventions and other Sources 
of Uniform Contract Law 


1. Ratified international conventions 


The ratified international conventions regulating on uniform way matters 
in the field of contract law are an especially important source of contract 
law. International conventions that have been ratified and promulgated 
constitute part of internal legal order and are directly applicable when con- 
ditions for the application of each specific convention are met. Serbia has 
ratified numerous international conventions that directly or indirectly refer 
to the sphere of contract law." According to the Constitution of the 
Republic of Serbia, these ratified international conventions constitute part 
of internal legal order of the Republic of Serbia; they must not be contrary 
to the Constitution while laws and other legal acts must not contravene the 
ratified international convention." Ratified international conventions in 
Serbia are published in the official gazette together with the promulgating 
act. 


2. The CISG – Ratification 


UN Convention on Contracts for the International Sale of Goods (CISG) 
that applies to contracts for the international sale of goods is one of the 
most important international documents regarding the unification of con- 
tract law." The former Yugoslavia signed and ratified the CISG on 


18 For the list of international conventions relating to contract law and private 
international law ratified by Serbia, see Stanivukovic, M./Zivkovié, M., Serbia, Supple- 
ment 21 (January 2009), International Encyclopaedia of Laws, Private International Law. 

? Constitution of the Republic of Serbia, art. 16 and art. 194. 

? Official Gazette of Republic of Serbia, International Treaties. 

21 For the CISG in general and for the sphere of its application see Schlechtriem, P./ 
Schwenzer, I., Commentary on the UN Convention on the International Sale of Goods, 
Second (English) ed. Oxford University Press, 2005; Bianca, C.M./Bonell, M.J., Com- 
mentary on the International Sales Law, The 1980 Vienna Sales Convention, Giuffré, 
Milan, 1987; Neumayer, K.H./Ming, C., Convention de Vienne sur les contrats de vente 
internationale de marchandises, Commentaire, Lausanne, 1993; Honnold, J.O., Uniform 
Law for International Sales under the 1980 United Nations Convention, Kluwer Law 
International, 1999. See also, Heuzé, V., La vente internationale de marchandises. Droit 
uniforme. Traité des contrats sous la direction de Jacques Ghestin, Paris, 2000, pp. 74— 
117; Audit, B., La vente internationale de marchandises, Convention des Nations-Unies 
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11 April 1980 and 27 March 1985, respectively. On 12 March 2001 the 
former Federal Republic of Yugoslavia declared the following: “The Gov- 
ernment of the Federal Republic of Yugoslavia, having considered the 
Convention, succeeds to the same, undertaking to perform faithfully and 
carry out the stipulations therein contained as from 27 April 1992, the date 
upon which the Federal Republic of Yugoslavia assumed responsibility for 
its international relations". The Constitutional Charter of Serbia and 
Montenegro Union (4 February 2003) provided for the transmission of all 
the rights and obligations of former Federal Republic of Yugoslavia to 
Serbia and Montenegro Union (art. 63). Furthermore, the Charter stated 
that, in case of separation of Montenegro from the Union, all international 
documents shall be automatically adopted by the Republic of Serbia as its 
successor (art. 60.4). On the basis of these rules, in Republic of Serbia the 
CISG is in force as of 27 April 1992. 


3. Basic differences between the CISG and the Serbian Law 
on Obligations 


The main differences between the Serbian Law on Obligations and the 
CISG lie in the concepts of a fundamental breach of contract and non- 
conformity of goods, as defined in the CISG.? 

The CISG provides for the fundamental breach of contract as a basis for 
avoidance of contract.? The Serbian Law on Obligations, like many other 
codes in civil law countries, is unfamiliar with the concept of a fundamen- 
tal breach of contract. Instead, it adopts the non-performance of contrac- 
tual obligation as a general ground for the avoidance of bilateral con- 
tracts" on one side, and material and legal defects as special grounds for 
avoidance of a sale contract, on the other.” Nevertheless, both legal sour- 


du 11 avril 1980, L.G.D.J., Paris, 1990, pp. 17—30; Ferrari, F., La compraventa inter- 
nazonale, Aplicabilidad y aplicaciones de la Convención de Viena de 1980, pp. 81-176. 
In Serbian doctrine, Perović, J., Bitna povreda ugovora. Međunarodna prodaja robe, 
Belgrade, 2004; Perović, J., La contravention essentielle au contrat comme fondement à 
la résolution des contrats dans les codifications de droit uniforme, Revue de droit 
international et de droit comparé, Bruylant, Bruxelles, 2008/2-3, р. 272—307. 

? One of the differences between the CISG and the Law of Obligations is related to 
the revocation of an offer. The CISG adopts the principle of revocability of an offer (with 
significant exceptions specified in art. 16) whereas under the Law of Obligations an offer 
is irrevocable; it may be revoked if the revocation reaches the offeree before an offer or 
in the same time as an offer (art. 36). 

23 See art. 25 of the CISG as general rule on fundamental breach. 

2 See arts. 124—132 of Serbian Law on Obligations as general rules on termination of 
contract due to non-performance. 

2° See arts. 478—515 of Serbian Law on Obligations on material and legal defects of 
goods in sale contract. 
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ces, regardless of the different concepts they use, start with the same cri- 
teria relating to the importance of non-performance, i.e. consequences of 
non-performance. In that regard, the basis for contract avoidance is not the 
non-performance of an obligation, but only a non-performance that sub- 
stantially deprives the aggrieved party of the expected benefit under the 
contract and substantially impairs the entire purpose of the contract for that 
party. The main problem both systems face is how to evaluate the impor- 
tance of a specific non-performance for the purposes of determining 
whether sufficient ground for contract avoidance exists." 

The uniform concept of lack of conformity as defined under the CISG is 
wider than the concept of material defects and includes not only differ- 
ences in quality, but also differences in quantity, delivery of goods of dif- 
ferent kind (aliud) and defects in packing.” On the other hand, the Serbian 
Law of Obligations, relying on the Roman-pandect categories, specifies 
the rules for sales contracts regarding material defects of the goods," 
while the other cases of non-performance are subject to general rules on 
avoidance of contract due to non-performance. Nevertheless, specific cases 
of non-conformity defined under the CISG, such as unfitness for ordinary 
purpose of the goods, lack of fitness of the goods for a particular purpose 
and non-conformity of goods to a sample or model, largely correspond to 
the definition of material defects under the Law of Obligations. In addi- 
tion, liability of the seller for non-conformity is dealt with almost ident- 
ically under the CISG and the Law of Obligations’ provisions dealing with 
liability of the seller for material defects, and those dealing with defects 
for which the seller bears no liability. Provisions of the CISG dealing with 
buyer's right to rely on lack of conformity are also similar to the relevant 
rules of the Law of Obligations. Based on the comparative analysis of 
these solutions, the conclusion seems to be that under both systems, it is 
not any defect that gives the buyer the right to avoid the contract, but only 
a defect that diminishes the expected benefit to the buyer and substantially 
impairs the entire purpose of the contract. Under the CISG, this principle is 
integrated under the definition of fundamental breach, whereas under the 
Law of Obligations, it is articulated through the rules on avoidance of 
contract for partial defects as well as through the general rule stating that a 
contract cannot be avoided for non-performance of an immaterial part of 
an obligation.” 


See, Perovic, J., Bitna povreda ugovora (supra note 21), pp. 111—184. 

See art. 35 of the CISG as a basic rule regulating non-conformity of goods. 

See arts. 478—500 on material defects. 

See, Perović, J., Bitna povreda ugovora (supra note 21), p. 134—147, 195—200, 
219-23. 
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4. Application of the CISG by Serbian courts and arbitration 


Although the application of the CISG as a ratified international convention 
has priority over national laws, the courts of Serbia are not very familiar 
with its application even in simple cases of direct application specified in 
article 1.1.a. CISG. Generally speaking, courts of first instance do not, in 
most cases, apply the CISG at all; instead, judges determine the applicable 
law by virtue of the rules of private international law which usually means 
the application of Serbian substantive law under which they consider the 
Serbian Law of Obligations and not the CISG, although all the conditions 
for the application of the CISG are met. 

In appeal proceedings the High Commercial Court expressed different 
views regarding the application of the CISG. For example, in a decision of 
the High Commercial Court of 7 February 2006, the Court held that, 
when the seller is a foreign company and the buyer a domestic legal per- 
son, and both parties are from CISG Contracting States, the CISG and not 
the Law of Obligations must be applied to the contract of sale. Therefore, 
the application of the Law of Obligations to the contract by the court of 1“ 
instance was wrong. A similar view is expressed in a decision of the High 
Commercial Court of 23 August 2004,?! where the Court stated that, con- 
cerning international sale of goods, the relevant source of law is the UN 
Convention on the International Sale of Goods of 11 April 1980 (CISG). In 
this case, the CISG was applied to an international sales contract con- 
cluded between a party from Serbia and a party from Germany. The parties 
did not make a choice of law applicable to their contract and both parties 
were from CISG Contracting States: Yugoslavia (presently Serbia) which 
ratified the CISG in 1985, and Germany which ratified the CISG in 1989. 
The Court held that the relevant facts of the case led to the application of 
the CISG by virtue of art. 1.1.а or by virtue of art. 1.1.6, stating that a 
decision of the court of first instance regarding the application of national 
Law of Obligations as substantive law to the contract was wrong. The 
opposite view can be found in a decision of the High Commercial Court of 
9 June 2004,” where the Court decided to apply the law of Serbia to a con- 
tract for the international sale of goods concluded between a party with the 
place of business in Slovenia and a party whose place of business was in 
Serbia. Since the contract did not contain a choice of law clause, the Court 
held that the parties implicitly expressed that choice by choosing the court 
in Serbia. The Court perceived the parties’ choice of the court in Serbia as 
one of the main indicators of their intention to apply the law of Serbia as 


3 XVIII PZ. 9326/2005. 
31 PŽ. 1937/2004/2. 
3 PŽ. 1006/2004/1. 
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the substantive law for their contract. On this assumption, the Court con- 
cluded that the decision of the first instance court to apply the Law of 
Obligations of Serbia as substantive law to the contract was correct. 

In a comparison to regular court practice, the CISG is well known and 
widely implemented in Serbian arbitration practice. In most of the arbitra- 
tion awards concerning contracts of international sale of goods from the 
1998—2008 period, the CISG was applied in cases where the conditions of 
its application were met.” 


5. Other sources of uniform contract law 


In addition to ratified international conventions, other sources of uniform 
contract law are rather important in the development of contract law on 
Serbia as well. These sources include UNIDROIT Principles of Interna- 
tional Commercial Contracts (UNIDROIT Principles) and Principles of 
European Contract Law (PECL),** non-ratified international conventions, 
model laws, standard clauses, model contracts, legal guides, instructions, 
recommendations and other documents adopted and recommended by the 
relevant international organizations, especially UNCITRAL, UNIDROIT 
and ICC. 

The influence of UNIDROIT Principles and PECL on Serbian contract 
law relates first of all to the fact that contracting parties from Serbia, in 
concluding international commercial contracts have in recent years, began 
to stipulate their application either through a choice of law clause explic- 
itly providing that a contract shall be governed by them (e.g. “This Con- 
tract shall be governed by the UNIDROIT Principles of International 
Commercial Contracts"), or by providing that a contract shall be governed 
by general principles of law or by /ex mercatoria. Additionally, in some 
cases, in the reasoning of awards, Serbian arbitrators refer to UNIDROIT 
Principles or PECL.? Finally, certain solutions of UNIDROIT Principles 


33 Detailed analysis, Perovic, J., The CISG in Serbia, GTZ – UNCITRAL PROJECT: 
Regional implementation of the Convention on International Sales of Goods (CISG) and 
international arbitration rules (published by GTZ). 

34 Comparative analysis between the main solutions of the UNIDROIT Principles and 
PECL on the one side and those of the Serbian Law of Obligations on the other, Perovic, 
J., ,Bitna povreda ugovora (supra note 21); Perovic, J., La contravention essentielle 
(supra note 21). 

35 These cases are still rather rare. See for example the award of International Trade 
Arbitration attached to the Chamber of Commerce of Serbia T-9/07, 23 January 2008 
where the tribunal expressed the following view: "The arbitration tribunal considers that 
no important difference exists regarding damages due to non-performance of obligation 
from the part of the seller which he could foresee at the time of conclusion of contract as 
a reasonable person, independently on the legal basis to which the tribunal refers. AII 
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and PECL and their comparative analysis with the relevant rules of the 
national Law of Obligations are intensively discussed in the doctrine of 
Serbian contract law, which is paying increasing attention to the sources of 
uniform law." 

The relevant international conventions not ratified by Serbia like the 
UNIDROIT Convention on International Financial Leasing, UNIDROIT 
Convention on International Factoring, and Convention on Agency in the 
International Sale of Goods (Geneva) have a significant role in the 
development of Serbian contract law, firstly as models for the national 
legislators in drafting new rules in certain fields of contract law or modi- 
fying the existing rules. In that regard, it should be noted that the 
UNIDROIT Convention on International Financial Leasing of 20 May 
1988 (Ottawa) was the main source of the Serbian Law on Financial Leas- 
ing which came into force on 27 Мау 2003.” The Serbian Law incorpo- 
rated many provisions from that Convention, especially with respect to the 
principal issues. Consequently, internationally accepted standards were 
integrated into the national legal system, compatible with the entire nation- 
al legal system, the legal tradition and fundamental legal principles." 


VI. European Union Directives 


The directives of the European Union are binding upon the Member States 
of European Union to which they are addressed. Member States are 
obliged to take the measures necessary to achieve the results set out in the 
directive but they are free to decide how to transpose the directive into 
national law. 

At the time of writing, Serbia was still on the road to joining the Union 
so that one may only currently speak of the indirect influence of the EU 
directives on Serbian contract law. In any case, due to Serbia's prospective 
EU membership, the directives should be gradually transposed into natio- 
nal law. This should be achieved on a case-by-case basis, taking into 
account the nature, background and wording of each specific directive as 
well as the results to be achieved. This means that existing national legis- 
lation should be modified or national provisions enacted for harmoniza- 


three documents — CISG, PECL and UNIDROIT Principles regulate this question on a 
similar manner" (Perovic, J., The CISG in Serbia, supra note 33). 

36 The list of publications on the CISG in Serbian, Perovic. The CISG in Serbia, 
(supra note 33). 

? Law on Financial Leasing (in Serbian: Zakon o finansijskom lizingu), “Official 
Gazette of Republic of Serbia", No. 55/2003. 

38 Perovic, J., Financial Leasing in Serbia (supra note 14), p. 507. 
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tion. In the field of contract law, in that regard, directives related to con- 
sumer protection, electronic signature and electronic commerce in general 
are of special importance. 

The directives of European Union related to contract law should be 
transposed into Serbian national law by enacting specific new laws or by- 
laws, together with appropriate changes to the existing relevant laws. Ac- 
cording to the author, the text of directives should not be introduced in the 
Law of Obligations, especially not the integral texts. The influence of 
directives may be seen only as possible amendments to the Law of Obliga- 
tions where necessary in order to adapt certain provisions of the law to the 
appropriate requirements of a specific directive. The Law of Obligations 
which represents a permanent source of the law of obligations and a spe- 
cific monument of legal culture, should not be subjected to frequent 
changes, which is exactly the nature of directives that are swift to adapt to 
the dynamics of commercial relations. The objective of directives is not 
their transcription into national laws, but the adaptation of the national 
legislations of the Member States to solutions specified in the directives. 


VII. The Civil Code of Serbia 


Serbia is at present one of the rare countries with no Civil Code at the 
beginning of 21st century. This is a strange phenomenon, as it was one of 
the first European countries to have already adopted its Civil Code in 19th 
century (1844). Parts of civil law are presently regulated by specific laws: 
the Law of Obligations, Property Law,” Family Гау“ and the Law on In- 
heritance.^' It is well known that codification of civil law per se increases 
the richness of legal culture and contributes to the stability of legal rela- 
tions. In addition, it regulates the entire corpus of subjective civil rights in 
one place, which is especially significant for natural and legal persons as 
the holders of these rights. 

Starting from the fact that drafting of the Civil Code is an important 
step to legal certainty and rule of law, and considering the present status of 
Serbian private law, its history and culture, the Government of the Repub- 
lic of Serbia established the Commission for Drafting the Civil Code of 


? Law on Foundations of Property Relations (in Serbian: Zakon o osnovnim svo- 
jinsko-pravnim odnosima), “Official Gazette of SFRY" No. 6/80, amended in 1990 and 
1996. 

4 Family Law (in Serbian: Porodični zakon) “Official Gazette of Republic of Serbia" 
No. 18/2005. 

^ Law on Inheritance (in Serbian: Zakon o nasledivanju) “Official Gazette of 
Republic of Serbia" No. 46/1995. 
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Serbia in 2006." Eminent experts and authorities in the field of civil law 
were appointed to the Commission and Professor Slobodan Perović was 
appointed president. The Commission started its work on 26 December 
2006 and the drafting procedure of the Civil Code is in progress. 

The Commission has published a report under the title *Work on the 
Drafting of Civil Code of the Republic of Serbia" in 2007, where it pre- 
sented its work in 400 pages, together with open issues relating to the 
Code." As stated in the report, the work on drafting the Code is made con- 
siderably easier by the fact that some laws in the field of civil law, like for 
example the Law of Obligations, are already at the high end of legal cul- 
ture. However, the Commission emphasises that drafting the Civil Code 
must not be reduced to a simple reception of existing particular laws in the 
field of civil law and their technical formulations in the form of codifica- 
tion. This work includes firstly, an analysis of the existing legislative solu- 
tions, their modernization and development, and particularly their har- 
monization, both between themselves and with the most common solutions 
and trends in comparative law. This means it is necessary to harmonize the 
corresponding legislative solutions with those adopted in ratified inter- 
national conventions as well as with other international and particularly 
European standards. The future Civil Code of Serbia should meet two 
basic requirements: to further develop the rules in the sphere of private law 
promoting the principle of legal certainty and the rule of law, while at the 
same time not closing the road to the further evolution of civil law and its 
continuous improvement." 


VIII. General Conclusion 


Analysis of relevant sources of contract law and particularly the Law of 
Obligations and its central solutions and principles, the significant influ- 
ence of international conventions and other sources of uniform contract 
law on the development of Serbian contract law reveals that it is a liberal, 
well developed, modern and progressive part of Serbian private law. 
Future codification in the form of Civil Code, is continuing the process of 
complete harmonization with the standards of European legal science and 
European legal civilization. 


? Decision on the Establishment of the Commission for Drafting the Civil Code of 
Serbia (in Serbian: Odluka o obrazovanju Komisije za izradu Gradanskog zakonika), 
“Official Gazette of Republic of Serbia" No. 104/06 and 110/06. 

? Rad na izradi Građanskog zakonika Republike Srbije, Izveštaj Komisije sa otvore- 
nim pitanjima, Belgrade, November 2007. 

44 Ibid, pp. 18-19. 
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I. Foreword 


Over the past 150 years, legal transplants have played an important role in 
setting the legislative foundations of Romanian private law, although com- 
plex factors worked together to shape an original legal system, with its 
own values and principles. 

The Romanian legal system is a mixture of legal transplants and original 
solutions. Forged on the basis of the XIX century codifications, Romanian 
private law was significantly influenced by socialist legislation, especially 
in the fields of family, labour and property law. The fact that the Civil and 
Commercial codes remained in force allowed a swift return to the funda- 
mentals of the market economy after the demise of the communist regime. 
The pre-eminence of private ownership and freedom of contract was re- 
instated, although their application in practice conflicted with the inertia of 
the previous legislation. 

A new wave of legal transplants accompanied the transition. Relatively 
poorly articulated legislation, supposedly aimed at aligning Romanian law 
to modern standards of consumer protection, property law, real estate pub- 


* The opinions expressed in this paper are personal and do not represent the views of 
the Court of Justice of the European Union. 
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licity, company law, capital markets or secured transactions entwined with 
the overburdening of the judiciary created significant practical problems. 
A new wave of codifications in the field of Civil, Commercial and Civil 
procedure law was scheduled to reset the foundations of the Romanian 
private law system. European and international harmonization efforts had 
an undeniable influence. There were, however, very few correlations with 
the codification processes conducted in neighbouring countries, although 
some shared a similar experience and encountered similar systemic prob- 
lems. The causes of this situation seem to lie in the language and informa- 
tional barriers as well as in the absence of a forum designed to accommo- 
date such exchanges. 

This article aims first to make a brief presentation of the Romanian pri- 
vate law system and to point out the main influences it received and sec- 
ond to give an example of the role played by legal transplants in Romanian 
private law, namely with regards to the civil/commercial law division and 
the classic question of the formation of contracts. In this respect, I will 
make two preliminary statements. 

On one hand, I believe that a legal transplant does not only provide a 
legislative solution for the recipient legal system but also a link to a diffe- 
rent legal system which allows the judges and scholars of the recipient 
legal system to follow the judicial and academic interpretation of the legal 
system of origin. On the other hand, when a legal order is influenced by 
several legal systems, the judges and scholars of the recipient legal system 
have to arbitrate between different transplants in order to achieve coher- 
ence and certainty. 


II. General information 


I. Sources of Romanian Private Law 


Legislation is the principal source of Romanian private law. This legisla- 
tion is founded on the Constitution, the Civil Code, the Commercial Code, 
the Family Code, the Labour Code, and on numerous other laws and regu- 
lations. Case-law is not a formal source of law. Judicial authorities have no 
power to issue rules of general application, their role being solely to apply 
legal norms to individual cases. Additionally, judicial decisions are go- 
verned by the principle of relativity, pursuant to which they apply only to 
the parties involved in the litigation.' It is however largely admitted that 


' Article 124(3) of the Constitution according to which “The judges are independent 
and shall only obey to the law" is interpreted as denying the power to issue rules of 
general application to the judicial authority. The same conclusion is drawn from article 4 
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the decisions of the higher courts, such as the Courts of Appeal or the High 
Court of Justice, have a certain authority over the lower courts, especially 
when the case law of the higher courts is constant. 

Mechanisms exist within the Romanian legal system to ensure the unity 
of the case law. Firstly, when the lower courts differ in their interpretation 
of the same legal issue, the High Court of Justice may be asked to provide 
guidance in order to ensure the uniform interpretation and application of 
the law. In such cases, the decisions of the High Court of Justice are bind- 
ing.’ Second, the decisions of the Constitutional Court concerning the un- 
constitutionality of legal provisions in force have direct, mandatory and 
general effect.” 

Customary law has a secondary importance as a source of Romanian 
private law. In some cases, it may be integrated into a legal norm of legis- 
lative origin and thus acquire normative force.’ In other cases, and 
irrespective of their incorporation by a legislative provision, customs may 
be used in the interpretation of acts concluded by the parties.” 

The scholars’ opinions as well as the general principles of law are not 
formal sources of law although they may have a significant importance in 
the adjudication of a case.° 


of the Civil Code pursuant to which “it is forbidden for the judge to adopt, through his 
decisions, general or regulatory provisions, in the cases before him”. Cantacuzino, M.B. 
— “Elementele Dreptului Civil”, Ed. All, Bucuresti, 1998, p. 17. Some authors have 
nevertheless claimed the opposite: Diamant, B. — “Jurisprudenta ca izvor de drept in 
sistemul de drept" in Revista de Drept Comercial no. 6-1998, p. 109, Diamant, B. — 
“Câteva argumente in sprijinul tezei cá jurisprudența constituie izvor de drept” in Dreptul 
no. 4/2001, p. 107. 

? Article 329 of the Civil procedure code. 

? Article 146(1) of the Romanian Constitution. 

^ This is the case for aspects concerning the use of real property. See, for example, 
articles 529 and 532 of the Civil Code concerning usufruct, articles 600, 607 and 610 of 
the Civil Code concerning neighborhood. One important application in the field of 
obligations is the article 970(2) of the Civil code pursuant to which the contracts must be 
completed taking into consideration all the consequences drawn by the law, the equity or 
the customs. In addition, according to article 980 of the Civil Code, customs play a role 
in the interpretation of the contractual provisions. Several other provisions concerning 
sale (article 1359 of the Civil code) and lease (articles 1436, 1447, 1451 and 1452) also 
refer to customs. Gh. Beleiu — Drept civil roman, Introducere in dreptul civil, Subiectele 
dreptului civil, Universul Juridic, Bucuresti, 2005, p. 44. 

? These customs mainly apply in the fields of commercial and maritime law. 
Hamangiu, C./Rosetti-Balanescu, І./.Вӣісоіапи, А.Т. — “Tratat de Drept Civil Román", 
All Beck, Bucuresti, 2002, vol. I, p. 12. 

* Gh. Beleiu — Drept civil román, p. 46. 


112 Camelia Toader 


2. Historical Overview of Legal Transplants 


In the middle of the 19" century, following the union of the former provin- 
ces of Walachia and Moldavia, Romanian legislation underwent a process 
of modernisation along the lines of western legal systems.’ An important 
moment in this process was the enactment, in 1864, of the Romanian Civil 
Code (the Code entered into force on 1 January 1865). The Code was 
largely inspired by the French Civil Code (1804), and, to a lesser extent, 
by the Italian Civil Code project? and by the Belgian mortgage law 
(1851).? It is interesting to note how the drafting process was influenced by 
the commentaries of the French scholar Marcadé certain provisions of the 
French Civil Code." Another important step in the modernisation process 
was the adoption of the Commercial Code, in 1889, which was largely in- 
spired by the Italian Commercial Code of 1882.'! At the beginning of the 
20^ century, several laws were enacted especially in the field of commer- 
cial law, concerning for example warehouse warrants", consignment 
agreements", banking services'*, cheques", bills of exchange and promis- 
sory notes. '^ 


7 Private law codifications existed in the two provinces prior to their unification. 
Thus, in Moldavia, the Codex Calimachi (named after the prince Scarlat Calimah) was 
inspired by the Austrian Civil Code of 1811. In Walachia, “Codul Caragea" was adopted 
in 1817, and relied mainly on Byzantine law. Hamangiu et al. (supra note 5), , vol. I, 
p. 19. 

8 Among others, articles 743 (division), 751, 756, 761, 828 (donations), 942 (defi- 
nition of the contract), 967 (presumption of cause), 971 (transfer of rights in rem), 1073, 
1074, 1080 (effects of obligations), 1005 (liability for torts) have been inspired by the 
Italian project. For details, see Hamangiu et al. (supra note 5), vol. I, p. 22. The Civil 
Code of the Reign of Italy was enacted in 1865, after the Romanian Civil Code. 

? Hamangiu et al. (supra note 5), vol. I, p. 23. 

10 For instance, the Romanian Civil Code did not incorporate the provision of article 
1589 of the French Civil Code, pursuant to which *La promesse de vente vaut vente, 
lorsqu'il y a consentement réciproque des deux parties sur la chose et sur le prix." This 
omission, that ultimately led to a different evolution of the Romanian law, as compared 
to French law, in the matter of pre-agreement for sale, was apparently linked to the 
comments of Marcadé on the issue. This decision not to follow the French model was 
nevertheless upheld by Romanian legal literature. Hamangiu et al. (supra note 5), vol. II, 
p. 548. 

' Published in the Official Monitor of 10 May 1887. Carpenaru, St.D. — “Drept 
Comercial Román", ed. VI, Universul Juridic, Bucuresti, 2007, p. 12. 

? Law no. 153/1937, concerning general stores and the warranting of merchandise 
and crops, published in the Official Monitor no. 71/1937. 

? Law по. 178/1934, concerning the regulation of the consignment agreement, 
published in the Official Monitor no. 173/1934. 

^ Law no. 70/1934 concerning the organization and the regulation of the banking 
industry, published in the Official Monitor no. 105/1934. 
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The Civil Code remained in force throughout the communist period 
(1948—1989), although several special rules were enacted in various fields 
of private law: family law”, labour law'*, regarding the status of natural 
persons and legal entities”, the statutes of limitation", and contracts?!. 
Moreover, the Civil Code was integrated into the body of socialist legisla- 
tion which was supposed to bring its fundamental principles into line with 
the values of socialist societies.” The Commercial Code was not abrogated 
during the communist regime, although the changes in social and political 
paradigms made it largely inapplicable.” Nonetheless, the Civil Code re- 
mained the backbone of the Romanian private law system and, it would 
appear that, at least in what concerns relationships between individuals 
falling outside cooperative or economic law, the liberal ideals it enshrined 
persisted and forged a law favourable to private ordering rather than to 
mandatory rules. 

After the fall of the communist regime in December 1989, as social and 
political paradigms changed radically, some of the dormant legislation and 
in particular the Commercial Code was reevaluated. This allowed incipient 
forms of market economy to reemerge and operate immediately after 
1990. 


P? Law по. 59/1934 concerning the cheque, published in the Official Monitor 
no. 100/1934. 

16 Law по. 58/1934 concerning the bill of exchange and the promissory note, pub- 
lished in the Official Monitor no. 100/1934. 

" Adopted by the Law no. 4/1954, re-published in the Official Bulletin 1/1956. 

18 The first Labour Code was adopted by the Law no. 3/1950. It was followed by a 
second Labour Code adopted by the Law no. 10/1972, published in the Official Bulletin 
no. 140/1972. 

? Decree no. 31/1954 concerning natural persons and legal entities, published in the 
Official Bulletin no. 8/1954. 

? Decree no. 167/1958 concerning the statutes of limitation, published in the Official 
Bulletin no. 19/1958. 

?' E.g. Law no. 71/1969 concerning commercial contracts, published in the Official 
Bulletin no. 60/1979. Pop, A./Beleiu, Gh. — *Drept economic socialist román", Bucuresti, 
1983, passim. 

2? Eliescu, M. — “Dialectica formei si conținutului dreptului in perioada de trecere de 
la orânduirea capitalistă la cea socialistă si unele aspecte ale acestei dialectici in etapa de 
desăvârşire a construirii socialismului” in Studii si Cercetări Juridice nr. 3/1964, p. 395. 

? For the application of the Civil and Commercial Codes in international trade 
matters during the communist period see Capatana, O./Stefánescu, B. — “Tratat de Drept 
al Comertului International", Editura Academiei Republicii Socialiste Romania, Bucu- 
resti, 1985, vol. I, р. 36. Cárpenaru (supra note 11), р. 12 as well as decisions no. 15/28 
April 1972 and 48/22 October 1973 of the Romanian Court for International Commercial 
Arbitration. 

?' The first legal text which regulated the organization and conduct of business activi- 
ties under the principle of freedom of commerce was the Decree-law no. 54/1990 adopted 
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Unfortunately, these regulations proved outdated and the need for 
reform was rapidly felt. Several laws were enacted in order to remedy 
these shortcomings, many of them relying on legal transplants to a greater 
or lesser extent.” Thus, fields such as consumer protection, capital mar- 
kets, competition, and product liability were influenced by EU legislation. 
Elsewhere, other legal systems were having an impact. One of the clearest 
examples of this is law no. 99/1999 Title VI concerning the security inter- 
est in personal property which was inspired by the UCC Article 9 (USA), 
and by the personal property securities acts (PPSA) from Canada." 

In the absence of accurate legislative coordination and in the context of 
an accelerating legislative pace, the courts and legal scholars were prima- 
rily in charge of ensuring the compatibility of these transplants with each 
other and with the existing principles of Romanian private law. In this 
context, the idea of a new Civil Code was conceived, and ratified by a 
political decision in 1997 leading to the creation of a commission com- 
posed of scholars, practitioners and experts from the Ministry of Justice. 
The commission worked until 2004 and provided the Ministry of Justice 
with a first draft, which was approved by the Legislative Council and sub- 
mitted to the Senate. The Senate adopted the proposed draft, which was 
than transmitted to the Chamber of Deputies. The discussions within the 
Legal Affairs Commission of the Chamber of Deputies were suspended 
shortly thereafter. 

In 2006, the Ministry of Justice, considering the imminent accession of 
Romania to the European Union, decided to set up a second commission in 
order to amend the first draft Civil Code with three main objectives: to 
extend the ambit of the Code (to include many more types of contracts, 
international private law and trusts), to integrate the legislation that had 
been adopted in the meantime and to match with the latest developments in 
EU law. For example, in the field of obligations, the commission decided 
not to integrate consumer protection legislation into the Civil Code. There- 


in February 1990, published in the Official Monitor no. 20/1990. This decree referred to 
the application of the Commercial Code in the relationship between the participants to 
the market. Several months later, the Law no. 15/1990 concerning the re-organization of 
the state enterprises as trading companies provided that the relationship between them 
were governed by the Commercial Code. 

? Thus, in the field of commercial law, the Law no. 31/1990 concerning trading 
companies was adopted in November 1990 and replaced the respective provisions of the 
Commercial Code. Five years later, Law no. 64/1995 was adopted to govern the judicial 
re-organization and the bankruptcy displacing as well the respective provisions of the 
Commercial Code (which had been modified several times and finally replaced by Law 
no. 85/2006 concerning insolvency, published in the Official Monitor no. 359/2006). 

26 The legislation was prepared following the advice and proposals of the Center for 
Economical Analysis of Law <www.ceal.org>. 
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fore, extensive research into EU legislation and CJEU case-law was 
needed, in particular in the field of pre-contractual, contractual and extra- 
contractual liability, in order to find flexible solutions which could accom- 
modate existing consumer regulations and allow their future development. 

In September 2008, the commission submitted an important set of 
amendments to the Ministry of Justice. The Romanian Parliament appro- 
ved the Civil Code project under an accelerated legislative procedure on 
22 June 2009.” The new Civil Code does not follow a particular model, 
but tries to offer practical solutions based on a thorough comparative law 
analysis, among other elements. This demonstrates the breadth of the 
commission's examination into the legislation of large civil law countries 
and recent reforms or contemplated reforms (France, Italy, Spain, Ger- 
many and the Netherlands) as well as the previous Civil Code projects in 
Romania. The commission also considered recently adopted civil codes 
(such as the civil code of Brazil or Quebec) as well as the unification pro- 
jects being conducted at the European and global level (European Contract 
Code, UNIDROIT Principles, Principles of European Contract Law, the 
draft Common Frame of Reference). 


Ш. Example: The Civil - Commercial Law Division 
and the Formation of Contracts 


1. The Civil — Commercial Law Division 


Traditionally, at the heart of the Romanian private law system is the divi- 
sion between civil and commercial law. 

The lines of this division are found in the Commercial code, which 
applies an objective criterion pursuant to which the Code's provisions gov- 
ern all the relationships arising from “acts of commerce" (fapte de comert) 
irrespective of the nature of the parties concluding them. Article 3 of the 
Commercial Code provides a list of activities considered as acts of com- 
merce. Any person concluding on of these acts falls under the rule of 
commercial law," which may apply to acts of commerce concluded by non 


? According to art. 2664 of the Civil code — Law no. 287/2009 published in the 
Official Monitor nr. 511 of 24 July 2009, “...(1) The present code enters into force at the 
date which will be set in the law for its effective application"; For comments on the new 
regulation and grounds, see F.A. Baias, “The Civil Code (Law no. 287/2009)", C.H. Beck 
Publishing House, Bucharest, 2009. 

?* In particular, the 1941 Civil Code, inspired by the Italian Civil Code Project and by 
the French-Italian project Code of Obligations, as well as the 1971 Romanian Civil Code 
project. 

? Cárpenaru (supra note 11), p. 37. 
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merchants.” Legal literature does not consider the enumeration of acts of 
commerce as exhaustive. Consequently, other activities, such as cinema- 
tography, television or tourism have been included in practice in the field 
of commerce even if they are not mentioned in article 3 of the Commercial 
Code.?! 

A subjective one supplements this objective criterion. Pursuant to article 
4 of the Commercial Code "shall also be acts of commerce any other con- 
tracts and obligations of a merchant, provided that they are not civil by 
nature? or that the act itself does not reveal the contrary d 

Article 7 of the Commercial Code defines the merchant as any person 
who performs acts of commerce on a professional basis. According to ar- 
ticle 56 of the Commercial Code “if an act is commercial for only one 
party, all the parties are submitted to the commercial law in what concerns 
that act, except for the provisions concerning the person of the merchants 
or unless the law provides otherwise." Therefore, commercial law applies 
equally to non-merchants when they conclude contracts with merchants 
although, in the absence of such provision, they should be covered by civil 
law." 

The relationship between the Civil and the Commercial code is gover- 
ned by the principle of speciality. Therefore, on one hand, according to the 
first article of the Commercial Code, commercial law shall apply in all 
matters of commerce, and, when such law does not regulate, the Civil 
Code shall apply. On the other hand, where conflicting solutions arise, the 
Commercial Code will prevail in all the instances falling under commercial 
law. 


30 Article 9 of the Commercial Code. 

31 Cürpenaru (supra note 11), p. 31. 

? Such as a will or the adoption of a child and, in theory, the acts concerning real 
estate. 

33 This exception refers mainly to acts concluded outside the scope of business, 
provided that they are obviously and objectively outside such scope and the other con- 
tracting party is aware of such circumstance. Cárpenaru (supra note 11), p. 59. It 1s 
important to underline that the commercial law applies not only to the contractual obli- 
gations of the merchant, but also to its non contractual obligations, arising, for example, 
from an undue payment or a benevolent intervention. Cárpenaru (supra note 11), p. 58. 

* Consequently, according to article 945 of the Commercial Code claims deriving 
from acts which are commercial only for one of the parties shall be limited in time, for 
all parties, according to the commercial law. 

35° For instance, the Civil code provides the principle that all obligations are by nature 
divisible among co-debtors. On the contrary, the Commercial Code provides for the joint 
obligation of co-debtors in commercial obligations (article 42 of the Commercial Code): 
“(1) In commercial obligations the co-debtors are jointly liable, unless otherwise 
provided. (2) This presumption shall not apply to non merchants for acts which, in what 
concerns them, are not acts of commerce". 
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2. The Formation of Contracts 


While the Romanian Civil Code, like its French model, does not regulate 
the formation of a contract, the Commercial Code follows its Italian model 
and provides quite extensive regulation. As regards the formation of a 
contract, it is well known there are, in theory, four possible solutions. A 
legal order may take into account: 


— the moment when the acceptance is issued (the issuance system); 

— the moment when the acceptance is sent (the expedition system); 

— the moment when the acceptance arrives at the offeror (the reception 
system) or 

— the moment when the offeror takes notice of the acceptance (the 
information system). 


In the absence of a legislative solution, French civil law scholars thor- 
oughly debated the issue of the moment exactly when a distance contract 
should be considered concluded. The French courts often hesitated to pro- 
vide a clear answer to this question, considering it a matter of fact and 
therefore relying mainly on the courts’ ability to detect the true “intention 
of the parties". The Romanian Commercial Code provides for a rather 
straightforward solution by applying the information system. Not only 
must the acceptance reach the offeror, but the offeror must have actual 
knowledge of its content. 
According to article 35 of the Commercial Code: 


“(1) The synallagmatic contract between distant persons is not perfect if the acceptance 
does not come to the offeror's knowledge within the time period determined by it or 
within the time necessary for the exchange of the offer and of the acceptance taking into 
consideration the nature of the contract. 

(2) The offeror can consider good an acceptance that arrived after the expiry of the time 
it had determined, if it immediately informs the acceptant." 


The correlation of these two legal transplants had to be ensured by the 
Romanian courts and legal scholars. To achieve this, they had three differ- 
ent possible solutions. 

First, they could observe the civil/commercial law division reflected by 
article 1 of the Commercial Code and follow, in purely civil law matters, 
the French case law and literature." 


36 Articles 35 to 39 of the Commercial Code. 

37 Chabas, Fr. — note on the decision of 7 January 1981 of the French Cour de 
Cassation in Revue Trimestrielle de Droit Civil, 1981, p. 849. 

38 This leads to a separation between, on one side, contracts concluded between mer- 
chants or between merchants and non merchants, which are governed by the commercial 
law and by the “information” system and, on the other side, contracts between non mer- 
chants for which the debate of the applicable system remains open. 
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Second, they could directly or indirectly set aside the rule of speciality 
and apply to civil law contracts the same solution as the one applied to com- 
mercial contracts, following the line proposed by Italian legal literature. 

Third, they could develop their own line of thinking, thus come to an 
original solution. 

At the end of the 19" century, Italian scholars favoured the broadening 
of the scope of articles 36 and 37 of the Italian Commercial Code to civil 
law contracts. This interpretation led to the solution of the Italian Civil 
Code of 1942.*° On the other side, French scholars, in the absence of a 
provision similar to article 36 of the Italian Civil Code, discussed at length 
the most appropriate system to be applied to the formation of contracts 
where the parties’ intention could not be determined with sufficient cer- 
tainty. Some favoured the system of expedition, others the system of re- 
ception.*! 

Initially, most Romanian scholars observed closely the civil/commercial 
law division and consequently "transplanted" from French legal literature 
the debate on the most appropriate system for the conclusion of contracts 
by correspondence. 

Before the Commercial Code was enacted, the courts, relying on article 
1553 of the Civil Code (acceptance of a mandate by performance) applied 
the issuance system. For instance, in a landmark decision, the Bucharest 
Court of Appeal stated that: 


“when contracts are concluded by correspondence, the contract is formed by acceptance 
of the offer that is at the time when the letter of acceptance 1s sent and not when the 
acceptance is effectively known by the offeror. This interpretation relies on the following 
principles: 1) that, as the contract is formed by a meeting of minds, this meeting occurs 
when the acceptance of the offer takes place; 2) there is no legal provision requiring the 
acceptance to be known by the offeror in order to form a contract, but on the contrary, all 
the texts (of the Civil Code) suppose that this condition is not necessary (art. 912, 1532 
and 1533 of the Civil Code).”” 


? According to an Italian commercial law scholar *L'utilité de ce travail (to provide 
a comprehensive analysis of articles 36 and 37 of the Italian Commercial Code n.n.) 
pourra excéder le champ du droit commercial, parce que le systéme accepté par le Code 
de commerce, en raison de cette force d'analogie qui est inhérente méme aux lois com- 
merciales et est une condition indispensable de l'unité de notre droit privé, s'étend 
également aux rapports juridiques exclusivement civils." C. Vivante — “Traité de Droit 
Commercial", translated by Jean Escara, M. Giard & E. Briére, Paris, 1912, Tome IV, 
р. 7. 
^ Article 1326 of the Italian Civil Code. 

^' For details see Aubert, J-L. — *Notions et róles de l'offre et de l'acceptation dans la 
formation du contrat", LGDJ, Paris, 1970, p. 346 et seq. 

1? Decision of the Bucharest Court of Appeal of 29 May 1884 in Hamangiu, C. — 
“Codul Civil Adnotat”, All Beck, Bucuresti, 1999, vol. II, p. 391. 


Contract Law in Romania 119 


After 1887, most courts and legal scholars favoured the "reception" sys- 
tem, pursuant to which the contract is concluded when the offeror receives 
notice of acceptance. It is not clear whether this reaction was due to the 
influence of the Commercial Code or rather to the trend existing at that 
time in French case law and legal literature." I tend to believe that it was 
the latter. Indeed, Romanian scholars relied on the extensive interpretation 
given at that time by certain French courts to article 814 of the Civil Code 
concerning donations." 

It is only indirectly that some authors referred to article 35 of the Com- 
mercial Code arguing that “in our country (in Romania, as opposed to 
France) we may also rely on article 35 Commercial Code pursuant to 
which (...); there is no reason to apply another system in civil law mat- 
ters."? Other scholars considered that the reception system is more 
rational both for unilateral contracts (such as donation, article 814 of the 
Civil code, article 932 of the French Civil code) and for bilateral contracts 
(article 35 of the Commercial Code). Despite there being no bridge bet- 
ween the Civil and Commercial Codes, the latter should serve as a model 
in civil law matters. 

After the Second World War, the influence of French civil law literature 
faded. Romanian scholars started tracing their own path by bringing solu- 
tions for civil contracts in line with the provisions of article 35 of the 
Commercial Code, while French legal literature and case law continued to 
rely on the interpretation of the parties’ intention," with a certain prefe- 
rence to the expedition system. Indeed, in a landmark decision, the Cour de 
Cassation stated that *unless otherwise stipulated, a contract does not be- 
come perfect when the acceptance reaches the offeror, but when it is issued 
by the other party"^ 

This evolution did not pass unnoticed. Romanian scholars observed that 
“in French law, the more recent legal literature based on certain decisions 


? Such as Planiol, Ripert or Demogue cited by Hamangiu et al. (supra note 5), C./ 
Rosetti-Bálánescu, I./Báicoianu, A.I.— “Tratat de Drept Civil Román", vol. II, p. 497. 

^ Hamangiu et al. (supra note 5), vol. II, p. 496. According to article 814 of the Civil 
Code: “(1) The donation does not bind the donor and shall not produce any effects before 
the day when it is accepted. 

(2) The acceptance can be made either in the title itself, or by a separate subsequent 
authenticated document, before the death of the donor; in latter case, the donation shall 
produce effects only from the time when the act of acceptance is communicated to the 
beneficiary". 

^ Hamangiu et al. (supra note 5), vol. II, p. 497. 

46 Cantacuzino (supra note 1), p. 398. 

^ Malaurie, Ph./Aynés, L./Stoffel-Munck, Ph. — “Les obligations", 3e edition, 
Defrénois, Paris, 2007, p. 251. 

^ Decision of 7 January 1981 of the French Cour de Cassation, chambre commer- 
ciale in Revue Trimestrielle de Droit Civil, 1981, p. 849, note by Fr. Chabas. 
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of the Cour de Cassation, favours the issuance theory..." ^ Nevertheless, 
they prefer the reception theory giving a more important role to article 35 
of the Commercial Code and underlining the need for a uniform solution. 
Thus, on one hand, article 35 of the Commercial Code has been supple- 
mented with a rebuttable presumption that the offeror has knowledge of 
the acceptance from the moment it reaches him. The offeror must then 
prove that he could not acknowledge its content." On the other hand, lead- 
ing authors submit that the “reception” system is more rational. The only 
shortcoming is that the contract is deemed concluded although the offeror 
has no actual knowledge of the acceptance. This objection 1s set aside as 
theoretical, since, in most cases, the offeror acquires knowledge of the 
acceptance when it receives it. 

With regard to the information system, it has also been pointed out “in 
our legislation, this system is relying on the provisions of article 35 Com- 
mercial Code (...). The information system, in its complete form is open to 
debate. Thus, if we link the conclusion of the contract to the actual infor- 
mation of the offeror on the content of the acceptance, we give room to the 
capriciousness of the offeror, who, in order to avoid the conclusion of the 
contract, may refuse to access mail. This is supplemented by the uncer- 
tainty related to the exact time when the offeror actually receives the ac- 
ceptance. Therefore, in practice, it is rightfully considered that reception 
by the offeror of the acceptance creates a rebuttable presumption that the 
offeror has been informed of the acceptance. Thus the information system 
assimilates the reception system, the later being preferable for a future 
legislation.” Today, influential authors state clearly that “in the absence of 
a regulation in the Civil Code, these legal provisions (article 35 of the 
Commercial Code) apply also to civil law relationships." ?? 

The new Civil Code removes the distinction between civil and commer- 
cial law. It covers all matters currently governed by the Civil and Com- 
mercial Codes as well as an important part of the special legislation." 
There were several reasons for this provision. There was a need to prevent 
commercial law applying to non-merchants, and also to clarify the civil/ 


? Cosmovici, P.M. — “Drept civil. Drepturi reale. Obligatii. Legislație”, Ed. All, 
Bucuresti, 1996, p. 131. 

P? Dogaru, I. — “Contractul. Considerații teoretice 51 practice", Scrisul Românesc, 
Craiova, 1983, p. 137. 

5l Státescu, C./Birsan, C. — “Tratat de Drept Civil”, Editura Academiei Republicii 
Socaliste România, Bucureşti, 1981, p. 67. 

5? Cürpenaru, (supra note 11), p. 408 ad notam. Turcu, L/Pop, L. — “Contractele 
Comerciale. Formare si Executare", Ed. Lumina Lex, Bucuresti, vol. I, p. 112. 

5 Article 1 of the Code gives a very wide scope to the regulation: “The provisions of 
this code shall govern the patrimonial and extra patrimonial relationships between 
persons, as subjects of civil law". 
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commercial law divide, which had proven difficult to grasp conceptually 
and had created serious practical problems. For instance, determining 
whether civil or commercial courts have jurisdiction, depends on the civil 
or commercial nature of the matter.°* Conflicts of jurisdiction arising from 
this lack of clarity have caused significant delays in the settlement of dis- 
putes, especially in the field of real estate transactions, traditionally ex- 
cluded from the field of commercial law.” 

It is important to emphasise the fact that the Code offers a unitary con- 
ception of obligation"? and contract”. This means that the application of 
special rules, in addition to general ones, to relationships involving profes- 
sionals does not amount to a theoretical divide between the realms of com- 
mercial and civil law. The reception system for the formation of contracts 
has been retained in the new Civil Code as proposed by the legal literature. 
This has however been made quite strict, in accordance with the solution 
proposed by Romanian case law and legal literature. This system places a 
particular emphasis on the importance of communication. In this sense, the 
contract is considered concluded according to article 1186 when accep- 
tance arrives at the offeror: 


“Article 1186 — (1) The contract is concluded at the time and place where the acceptance 
reaches the offeror, even when the latter does not have knowledge of this for reasons 
which are not imputable to him. 

(2) Likewise, the contract is considered concluded at the time when the recipient of the 
offer performs a relevant act or a conclusive fact, without informing the offeror, if, 
pursuant to the offer, to the practices established by the parties, the customs or the nature 
of the business, the acceptance can be thus made." 


* Article 2 of the Civil procedure code. For further details concerning this issue, see 
Cárpenaru (supra note 11), p. 16. 

5 Carpenaru (supra note 11), p. 39. Maravela, G.T./Stanciu, I. — “Posibilitatea in- 
stantei de judecatá de a pronunta rezilierea unui contract de inchiriere a unui spatiu 
comercial” in Revista de Drept Comercial по. 7-8/1996, p.136, Gárbaci, Е. – 
“Caracterul civil al contractului de locatiune imobiliará incheiat intre comercianti" in 
Dreptul no. 8/1997, p. 34. Deleanu, I. — “Natura juridicá a contractului de locatiune 
incheiat intre douá societáti comerciale, precum si a actiunilor care derivá dintr-un 
asemenea contract" in Dreptul no. 7/1994. Papu, G. — “Despre excluderea imobilelor din 
domeniul dreptului comercial" in Revista de Drept Comercial no. 2-1998, p. 69, Piperea, 
G. — “Natura juridică a operațiunilor imobiliare” in Revista de Drept Comercial 
no. 10/2000, p. 90. 

5 Article 1164 of the Code provides: “The obligation is a legal relation based on 
which the debtor is bound to provide a performance to the creditor and the latter has the 
right to obtain what he 1s owed". 

°7 Article 1166 of the Code defines the contract as “... the agreement between two or 
more parties concluded with the intent to create, modify, transmit or terminate a legal 
relationship". 
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IV. Conclusion 


This brief presentation was intended to offer a general description of the 
Romanian private law system and to provide an example as to how the 
courts and legal scholars of a recipient legal order have to correlate and 
arbitrate between transplants from several other legal systems. 

This example demonstrates that the Romanian private law system is a 
mixture of legal transplants and original solutions. The originality of these 
solutions was at times derived from the need to accommodate the influen- 
ces received from different legal systems in a coherent manner. 

The new codifications embody these developments and reset the foun- 
dations of Romanian private law, under the undeniable influence of har- 
monisation efforts at the European and global level. It is nevertheless to be 
expected that homogeneity will only be achieved in time as the memories 
of the past gradually disappear. 
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I. Introduction 


The idea of creating a modern ius commune europaeum modelled on 
Roman-canonical ius commune is not new.! The countries of Europe 


" This article draws on a presentation on “Privatrechtsentwicklung in Zentral- und 
Osteuropa" (“Private Law Developments in Central and Eastern Europe") made by the 
author at a symposium at the University of Vienna on 11 and 12 October 2007: see 
Trstenjak, V., Slowenisches Zivilrecht: Vom ABGB auf dem Weg zum europäischen 
Zivilgesetzbuch?, in: Welser, R. (ed.): Privatrechtsentwicklung in Zentral- und Ost- 
europa, Manz, Vienna 2008, p. 101. The opinions expressed in this paper are personal 
and do not represent the views of the ECJ; translation into English by Dr. Maja Brkan, 
référendaire in the Cabinet of Advocate-General Trstenjak. 

! Zimmermann, R.: Das rómisch-kanonische ius commune als Grundlage europäi- 
scher Rechtseinheit, Juristenzeitung, 1992, p. 8; Zimmermann, R.: Die "Principles of 
European Contract Law", Teil I, Zeitschrift für Europäisches Privatrecht, 1995, p. 731; 
von Bar, C.: Working Together toward a Common Frame of Reference, Juridica Inter- 
national, 2005, p. 17; Trstenjak, V.: Evropski civilni zakonik — možnost, nujnost, uto- 
pija?, Pravnik, 2001, p. 677 ff. 
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demonstrate different stages of harmonization in the field of private law. 
Slovenia's historical particularities, which encompass the initial incor- 
poration of its territory in other states and eventually its independence, 
mean that Slovenian law has evolved in a more or less intensive interaction 
with and dependency on the legal orders of other countries. 

For centuries Slovenia was part of the Habsburg monarchy. This 
relationship influenced the position of Slovenia in its historical develop- 
ment, but also in its cultural, social, economic and legal involvement in 
central Europe. In 1918, Slovenia and several other south Slavic nations 
were united into the Kingdom of Serbs, Croats and Slovenes, which be- 
came the Kingdom of Yugoslavia in 1929. After World War II, Slovenia 
became part of the new socialist Federal Republic of Yugoslavia, where it 
remained until 1991. During those years, it experienced relatively intense 
national conflicts within the Federal Republic of Yugoslavia. Laws per- 
vaded by particular socialist dogmas were in force that affected private 
property, contract law, company law and many other areas. After 1945, 
civil law was not systematically or uniformly regulated in the territory of 
Yugoslavia; some areas of civil law were governed by federal laws, while 
others remained within the jurisdiction of the former republics, including 
Slovenia. 

After gaining independence in 1991, Slovenia adopted new legislation 
in almost all areas, including its constitution,” which established the foun- 
dations of the new system. This change was significant because it founded 
a new legal system that differed from the former socialist system. These 
changes brought challenges and advantages at the same time. In the pro- 
cess of preparing the new legislation, the laws of many countries and the 
laws of the EU/EC? were analyzed, with the result that many Slovenian 
laws today are to be regarded as modern legislation, as modern solutions 
were adopted from other countries. In creating a new legal system, Slo- 
venia relied heavily on the German and Austrian legal systems, mainly due 
to its historic ties to these systems. In 1991, because it was impossible to 
amend the entire legal system overnight, Slovenia decided to use the old 
Yugoslav laws until it could review and adopt new laws," following the 


? The Constitution of the Republic of Slovenia was adopted on 23 December 1991. 
Official Journal of the Republic of Slovenia (hereafter: OJ RS), no. 33/91, 28.12.1991, 
p. 1373. 

? The abbreviation EU is used hereafter to refer to the EC as well as the EU legal 
order. 

^ See Article 4 of the Constitutional Act Implementing the Basic Constitutional 
Charter on the Independence and Sovereignty of the Republic of Slovenia (OJ RS, 
no. 1/91-Г), which contains, in addition to the provision on continuity of legal regulation, 
the provision that federal powers of the former Yugoslavia were passed on to the bodies 
of the Republic of Slovenia. 
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principle of continuity after independence. The principle of continuity was 
also observed in the field of civil law. 

Soon after independence, Slovenia began negotiations for EU member- 
ship, a challenging and difficult task, but also one that facilitated the 
founding of a more modern legal system. Even prior to 2004, when Slo- 
venia became a member of the EU, all legislation in the field of private law 
was adopted in accordance with EU regulations and directives.” 


II. The Development of Civil Law in Slovenia: From ABGB to 
the New Slovenian Legislation 


1. From ABGB to Slovenian legislation in the new Republic of Slovenia 


In the territory of Slovenia, regardless of the country of which it was part, 
the Austrian Allgemeines Bürgerliches Gesetzbuch (General Civil Code, 
hereinafter: ABGB) was always an important source of law. The ABGB 
had been in force since 1812 and remained in force throughout the period 
when Slovenia was part of the Habsburg Monarchy. 

After World War II, when Slovenia became part of the former Yugo- 
slavia, the ABGB began to be gradually repealed. Civil law initially fell 
predominantly within the jurisdiction of the Federal Republic of Yugo- 
slavia, while family and inheritance law remained within the jurisdiction of 
Slovenia. In areas that were not regulated anew by the Federation, the 
ABGB could still be used in specific legal forms,° meaning the ABGB still 


5 Although it signed the association agreement as the last of the ten new members, on 
10 June 1996, Slovenia was one of the most successful countries in terms of the speed 
and effectiveness of the negotiations for accession to the EU. See Europe Agreement 
establishing an association between the European Communities and their Member States, 
acting within the framework of the European Union and the Republic of Slovenia, (OJ 
EU L51, 26.2.1999, p. 3) and Information concerning the entry into force of the Europe 
Association Agreement with Slovenia (OJ EU L 51, 26.2.1999, p. 212). 

* Old laws could be used as the so-called *Rechtsregeln". In practice, “Rechtsregeln” 
meant that the law could be used if it did not contradict the new legal regulation and if a 
particular field was not covered by the new law. This practice was regulated by the Act 
on derogation of legal rules issued before 6 April 1941 and during the enemy occupation; 
Official Journal of the Federal People's Republic of Yugoslavia (hereafter: OJ FPRY), 
no. 86/1946, p. 1078. The Act came into force in 1946, and Article 3(1) provided that 
rules contained in the laws and legal regulations that were in force on 6 April 1941 could 
be applied. Article 4 stipulated that these legal rules were not mandatory but that they 
could be used for relationships that were not governed by regulations in force, but only as 
long as they were not in conflict with the Constitution of the Federal People's Republic 
of Yugoslavia, constitutions of other republics, laws and applicable regulations, nor with 
the principles of constitutional order of Federal People's Republic of Yugoslavia. This 
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served as a legal source in many areas. However, some areas of the former 
socialist federal law, such as private property, were regulated in a 
completely different way.’ In addition, in the Federation there were no 
companies comparable to those that existed in other developed European 
countries, meaning that the notion of a legal person was not developed." 

In 1978, the Obligations Act came into force in Yugoslavia regulating 
the law of obligations in a new, modern way.” Thus, the law of obligations 
from the ABGB was applied on a limited basis, for example, to individual 
contracts. In 1980 the Basic Property Law Relations Act? came into force 
in Yugoslavia and specifically regulated a part of the substantive law. 
Although this development was similar to, or the same as in other parts of 
the former Yugoslavia, Slovenia had its own legislation for the family law, 
namely the Marriage and Family Relations Act and the Inheritance Act, 
both of which came into force in 1977. Until 1991, the ABGB was only 
used if an area was not legally regulated and if the ABGB was not in con- 
flict with the legal (and political) systems of the time. For example, the 
ABGB was still used for certain contracts, such as donation contracts. 


2. Development of Slovenian Civil Law after Independence in 1991 


After 1991, Slovenia needed new regulations for the area of civil law. 
Following independence in 1991, the old federal (Yugoslav) laws could be 
applied if they were not contrary to the new legal regulation.!! Incompat- 
ible laws often contained specific socialist features, such as restrictions 
with respect to private property," especially restrictions regarding land," 


article also stated that state authorities could not rely directly on these legal rules in their 
decisions. 

7 Private property did not exist, although “personal property" did. A strict land maxi- 
mum was in force, as were overall restrictions regarding property. 

* In the former legal system, there were special legal persons based on the Act on 
Associated Labour. These special legal persons were organizations of associated labour 
with special features adapted to the socialist system. Cf. Act on Associated Labour, 
Official Journal of the Socialist Federal Republic of Yugoslavia (hereinafter: OJ SFRY) 
no. 53/1976. 

? OJ SFRY, no. 29/1978. 

10 OJ SFRY, no. 6/1980. 

'' Slovenia regulated the principle of continuity in Article 4 of the Constitutional Act 
Implementing the Basic Constitutional Charter on the Independence and Sovereignty of 
the Republic of Slovenia (OJ RS, no. 1/91-I). 

2 The former federal Basic Property Law Relations Act, for example, still contained 
a (socialist) restriction on private property. Article 10 of this act provided that a citizen 
could hold a property right on agricultural and other land, forests and forest land, com- 
mercial buildings and business premises and means of production intended for personal 
work in order to obtain income within the limits set by the law. 
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and provisions requiring contracts to be in accordance with socialist 
morality. However, some former federal laws in the field of civil law, 
such as the Obligations Act and the Basic Property Law Relations Act, 
were still in use. The other two acts within the field of civil law, the In- 
heritance Act and Marriage and Family Relations Act," were already 
Slovenian law." 

The ABGB could also still be used in some legal fields such as for 
donation contracts, which has become more common in practice; for com- 
modatum; and particularly for the societas. The latter gained importance 
with the establishment of companies that were regulated by a modern 
Companies Act in 1993. However, the societas in Slovenia was not le- 
gally regulated until the enactment of a new Code of Obligations іп 2002.”° 

In 2002, Slovenia adopted a new act to regulate real property law?! 
which entered into force in 2003. This act deviated from the Austrian 
model, coming closer to the German Civil Code (Biirgerliches Gesetzbuch, 
BGB). Inheritance and family law, already governed by the old Slovenian 
acts of 1977, have been amended several times since independence, but 
these fields are still not regulated comprehensively. 


? The former socialist Slovenian Agricultural Land Act, as a lex specialis, laid down 
the land maximums. Farmers could own not more than 10ha per farm, in accordance with 
Article 53 of this Act (consolidated version of 1986, Official Journal of the Socialist 
Republic of Slovenia (hereafter: OJ SRS), no. 17/86), and not more than 20 ha in the 
mountain regions. Individuals who were not farmers could own not more than 1 ha in flat 
regions, pursuant to Article 60 of this Act, and not more than 3 ha in the mountains. 
Articles 53 to 60 of the consolidated text of this Act on land maximum (OJ SRS, 
no. 17/86) were annulled by the Constitutional Court in its decision U-I-122/91 (OJ RS, 
no. 46/92). 

^ See Article 10 of the Obligations Act, which stated that participants in trade freely 
determine obligations, which should not be in conflict with the constitutional principles 
of social regulation, mandatory provisions or morality of a self-managed socialist 
society. 

'S OJ SFRY, no. 6/1980; the last change in the Basic Property Law Relations Act was 
made in 2002 (OJ RS, no. 87/2002). Since the end of the 2002 the Basic Property Law 
Relations Act was no longer in force because of the new Slovenian Law of Property 
Code. 

16 OJ SFRY, no. 15/1976. 

'T OJ SFRY, no. 15/1976. 

18 Regulation of inheritance and family relationships was in the purview of the 
Yugoslav republics. 

7? OJ SFRY, no. 30/93. Article 3(2) of the Companies Act stipulated that, until the 
company acquires legal personality (in Slovenia, with the entry into the court register), 
the relationships between partners were governed by the rules of societas under civil law, 
which was, in practice, a reference to ABGB. 

? Code of Obligations (OJ RS, no. 83/2001). 

21 Law of Property Code (OJ RS, no. 87/2002). 
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Ш. Legal Regulation of Civil Law de lege lata 


1. System and sources of civil law in Slovenia 


In the creation of its own legal system after independence, despite several 
differing theoretical views," Slovenia did not opt for a new civil code. 
Therefore, the field of civil law is regulated by several acts or codes that 
govern classic civil law areas that, in other countries, are regulated by civil 
codes. Currently, the main civil law acts are: 


— The Code of Obligations (2002)? (Obligacijski zakonik) 

— The Law of Property Code (2003) (Stvarnopravni zakonik) 

— The Inheritance Act (1977)? (Zakon o dedovanju) 

— The Marriage and Family Relations Act (1977)? (Zakon о zakonski 
zvezi in druzinskih razmerjih) 


Certainly, numerous other acts regulate the field of civil law. It is par- 
ticularly important to note that the present system does not contain a com- 
prehensive civil code containing a general section on civil law; general 
provisions are included in numerous acts in a range of areas, from family 
law to company law." Two acts adopted in 1995 in the field of legal 
persons were the Societies Act (Zakon o drustvih) and the Foundations Act 
(Zakon o ustanovah). The new Societies Act of 2006? regulated societies 
for the first time after the Second World War; these laws did not exist in 


2? Cf. Trstenjak, V.: Koliko zakonikov na področju civilnega prava v Sloveniji?, 
Pravna Praksa, по. 26-27/2001, р. 5—6; Trstenjak, V.: Das neue slowenische Obliga- 
tionenrecht, WGO, Monatshefte für osteuropáisches Recht, 2002, Vol. 44, no. 2, p. 90- 
110. 

23 OJ RS, no. 83/2001; the law came into force on 1 January 2002. 

^^ OJ RS, no. 87/2002. 

5 OJ SRS, no. 15/1976, 23/1978, OJ RS, по. 17/1991-I-ZUDE, 13/1994-ZN, 40/ 
1994; decision of the Constitutional Court U-I-3/93-17, 82/1994-ZN-B, 117/2000, and 
decision of the Constitutional Court U-I-330/97-28, 67/2001, 83/2001. 

26 Consolidated version, OJ RS, no. 69/2004. 

27 The provisions on contractual capacity are also contained in family law. For 
example, Article 29(2) of the Marriage and Family Relations Act provides that a wedding 
witness can be any person having contractual capacity. Article 115 states that, if one 
parent is deprived of parental capacity, the other parent has all parental rights. The 
second paragraph of Article 117 provides that a minor acquires full contractual capacity 
with marriage, while the third paragraph of this article stipulates that full contractual 
capacity can also be obtained by a minor who has become a parent, if important reasons 
for granting contractual capacity exist. 

^* Both acts іп OJ RS, no. 60/95. 

? OJ RS, no. 61/2006, p. 6605. 
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the time of socialism due to restrictions on private property." Societies 
were regulated by a special act before independence, but while the act did 
not refer to societies in the modern sense, the Societies Act of today has 
been modernised and adapted to European standards.?! Civil procedure law 
is regulated by the Civil Procedure Act (1999),” while non-litigious 
procedure is regulated by the Non-Litigious Civil Procedure Act.” 

The Slovenian law of obligations did not undergo significant changes as 
the old Obligations Act from 1978 was modern for its time. The new Code 
of Obligations is extensive, with 1062 articles. While the legislature 
wanted to fully regulate the law of obligations, and thus chose to call it a 
Code," there are numerous acts besides the Code that regulate specific 
obligations. The majority of provisions were taken from other acts; con- 
tracts and institutes, which had not previously been regulated, were added, 
including donation contracts,” societas’, commodatum, and some types of 
damages (e.g., liability for damage caused by animals). The Code contains 


30 More specifically in Trstenjak, V.: Stiftungen im slowenischen Recht, Recht in Ost 
und West, 1997, Vol. 41, no. 9, p. 305-331; Trstenjak, V.: Das slowenische Rechts- 
system und die Entwicklung und Stellung der Stiftungen, in: Zur Privatrechtsentwicklung 
der ehemals Sozialistischen Staaten Mittel- und Südosteuropas/Hrsg. vom Institut für 
Rechtsvergleichung, Universität Wien durch Hans Hoyer — Wien, Graz: NWV, 2003. For 
the development of societies, see also Trstenjak, V.: Pravne osebe, Gospodarski vestnik, 
Ljubljana, 2003, p. 343ff. 

?' More specifically, concerning societies in Slovenia, cf. Trstenjak, V.: Die neue 
rechtliche Regelung der Vereine in Slowenien, WGO, 1997, no. 4, pp. 265-282. 

? Consolidated version, OJ RS, no. 73/2007. 

* OJ RS, no. 30/1986 (20/1988 — corr.), OJ RS, по. 87/2002-SPZ, 131/2003. 

34 Implementation of the new Code of Obligations initially caused unequal treatment 
between obligations established before the entry into force of this Code and those created 
afterward, with respect to the principle of ne ultra alterum tantum. This Code introduced 
this principle into Slovenian law, whereby obligations arising prior to its entry into force 
were governed by the provisions of Obligations Act. See, in this regard, Article 1060 of 
the Code of Obligations. The Slovenian Constitutional Court decided that this regulation 
infringed on the Slovenian constitution. According to the Constitutional Court, this pro- 
vision was contrary to Article 14 of the Constitution (equality before the law). See deci- 
sion U-I-300/04-25 of 2 March 2006, OJ RS, no. 28/2006. 

3° Regarding certain aspects, donation contracts are regulated differently than in the 
Austrian ABGB. For example, paragraph 944 of the ABGB allows donation of all 
presently owned property and no more than half of future property, while the Code of 
Obligations does not specify the scope of donated property; the Code of Obligations 
(Article 540) allows a donation to be revoked as a result of ingratitude and so differs 
from paragraph 948 of ABGB, which considers conduct of a donatory that may be 
criminally prosecuted as “great ingratitude”. With respect to paragraph 948 of ABGB, cf. 
Trstenjak, V.: Novost v slovenski zakonodaji, Pravna Praksa no. 5/2002, p. 13. 

36 Zabel emphasized that the scope of the regulation of the societas is wider than that 
in ABGB. Zabel, B.: in Juhart, M., Plavšak, М. (ed.): Obligacijski zakonik s komentarjem 
(posebni del), Book 4, Ljubljana, 2004, p. 927. 
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a comprehensive general section, where fundamental principles are ex- 
plained, and includes general provisions on the conclusion of contracts, 
liabilities for damages, and both general and specific liabilities (e.g., 
liability for damage caused by hazardous objects, the responsibility of 
organizers of events, the responsibility of owners of animals, the respon- 
sibility of owners of buildings). The Code extensively regulates both ma- 
terial and non-material damage" and covers also quasi-contracts (un- 
justified enrichment and negotiorum gestio). The second part of the Code 
deals with all classical types of contracts but, in spite of its modern formu- 
lation, the Code of Obligations does not regulate the most recent types of 
contracts, such as franchising and factoring. What is more, the Code of 
Obligations does not incorporate existing European consumer protection 
directives in their entirety.” Instead, these directives have been gradually 
transposed into special acts, such as the Consumer Protection Act. In fact, 
many of the acts adopted after 1991 are linked to the field of law of obli- 
gations, such as those governing securities, copyright and industrial and 
intellectual property, and consumer protection, as well as the Notary Act.” 

Inheritance and family law have been amended several times recently in 
response to societal developments. The Marriage and Family Relations Act 
allowed the institute of extra-marital union, which is equivalent to mar- 
riage, even before 1991. The law also regulates the relationship between 
parents and children, such as parental rights and the right to maintenance, 
adoption, foster care, and guardianship. Some special acts are also in force 
in the area of family law, such as the Infertility Treatment and Procedures 
of Biomedically-Assisted Procreation Асі? and the Foster Care Act.^' In 
2005 the Registration of a Same-Sex Civil Partnership Act came into 
force." The Inheritance Act of 1977 regulates both statutory as well as 
testamentary succession; in recent years, this act has not undergone major 
changes, so it still shows the weaknesses of a socialist legal order. 

The Law of Real Property is regulated by a new, comprehensive Law of 
Property Code, which has 276 articles covering all the classical institutes 


37 Article 179(1) of the Code of Obligations provides that “for suffered physical pain, 
mental pain as the result of reduced life activity, deformation, insult of good name and 
honour or limitation of freedom or personal rights or the death of a relative, and fear, the 
victim, if justified with the circumstances of the case and particularly with the degree of 
pain and fear and their duration, has a right to a fair monetary compensation independent 
of the reimbursement of material damage, even if there is no material damage". 

38 Similarly, Možina, D.: Evropeizacija in modernizacija obligacijskega prava, Pod- 
jetje in delo, no. 6—7/2008, p. 1276. 

? Consolidated version, OJ RS, no. 2/2007. 

^ OJ RS, no. 70/2000. 

^' OJ RS, no. 110-5388/2002. 

2 OJ RS, no. 65/2005. 
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of real property law. Article 2 enumerates real property rights: ownership 
rights, security rights, land charge (Grundschuld), servitudes, rights of real 
burden (Reallast) and rights of superficies (Erbbaurecht)." The right of 
superficies had not been regulated previously, and land charges follow the 
German model." Specific areas of substantive law are regulated by nu- 
merous special laws, such as the Act on Forests? and the Agricultural 
Land Act, which regulate questions of ownership on forests and agricul- 
tural land. The Maritime Code" governs, among other matters, particular 
features of real property rights on ships, and the Housing Act^ regulates 
condominiums; real property rights in the area of air navigation are 
regulated in a special Obligations and Real Rights in Air Navigation Act.” 

Adoption of the new Law of Property Code was also important because 
it introduces a clearer distinction between real property law and the law of 
obligations. Thus, some areas which were previously covered by other 
laws — for example, mortgage, which was previously regulated by the Obli- 
gations Act,’ or non-possessory mortgage, which was previously regulated 
by the Execution of Judgments in Civil Matters and Insurance of Claims 
Асб! — are now incorporated in the more comprehensive Law of Property 
Code. The area of real property law is also covered by a new Land 
Registry Act which came into force іп 2003.° Until the adoption of the 
Slovenian Land Registry Act in 1995, the old act from 1930, a copy of the 


? Unlike Austrian law, the Slovenian Law of Property Code does not regulate the so- 
called superedifikat, which 1s an exception to the principle of superficies solo cedit in 
paragraph 434 of ABGB. 

^ With respect to land charges, the Slovenian legislature decided to follow the 
German model rather than the Austrian one. Austrian law does not regulate land charges 
(Grundschuld). Article 192(1) of the Law of Property Code states that “the land charge is 
the right to the repayment of a specific amount of money of the property value before 
other creditors of a lower order". Therefore, land charge refers to the right of a creditor to 
request repayment of his debt from the property value before other creditors. More on 
land charges also in Vrenčur, R.: Moderne oblike zavarovanja plačil, Gospodarski vest- 
nik, 2005, p. 277. 

5 OJ RS, no. 30/1993, p. 1677. 

% OJ RS, no. 59-3454/1996, p. 5132. 

^ Consolidated version, OJ RS, no. 120/2006. 

48 OJ RS, no. 69/2003, p. 10633. 

? OJ RS, no. 12-559/2000, p. 1549. 

Mortgages were regulated in Articles 966—996 of the Obligations Act; however, 
the new Code of Obligations contains no provisions on mortgages. 

`l For more on the relationship between the Law of Property Code and Code of 
Obligations, see Tratnik, M.: Stvarnopravni zakonik in obligacijsko pravo, Pravna praksa 
no. 6/2002, p. 1392. 

? OJ RS, no. 58-2857/2003, p. 6717. 
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Austrian law from 1871 that was valid for the whole former Yugoslavia, 
was in force.” 

Slovenia also adopted a special Housing Act immediately after inde- 
pendence,” which allowed private ownership of apartments and their 
privatization. Until the act was adopted, the majority of apartments were 
under the regime of so-called social property. To regulate “normal” prop- 
erty relationships, it was also necessary to adopt acts on privatization” and 
the Denationalization Act, however, the processes concerning these two 
acts are essentially outdated today. 


2. Adaptation of Slovenian civil law to Union law 


As part of its preparations for membership in the EU, Slovenia began to 
change its civil laws in order to align them with those ofthe EU soon after its 
independence in 1991.°’ Nevertheless, many provisions of the directives in 
the field of civil law were transposed to special laws. For example, a number 
of directives concerning consumer protection were transposed to special 
acts." Some of their provisions are also contained in the Code of Obli- 


3 More specifically, Juhart, M. in Juhart/Tratnik/Vrenéur, Stvarno pravo, Gospo- 
darski vestnik, Ljubljana 2007, p. 150. 

* In 2003 a new Housing Act (OJ RS, no. 69/2003) was adopted. 

? [n the area of privatization, several laws were passed: for example, the Housing 
Act (OJ of the RS, no. 181991) (Chapter VIII regulated privatization and the priva- 
tization of apartments and residential houses); the Ownership Transformation of Com- 
panies Act (OJ RS, no. 55/1992); the Act Regulating the Privatisation of Legal Entities 
Owned by the Development Fund of the Republic of Slovenia and the Obligations of the 
Agency of the Republic of Slovenia for Restructuring and Privatisation (OJ RS, no. 71/ 
1994); the Agency of the Republic of Slovenia for Restructuring and Privatization Act 
(OJ RS, no. 7/1993); the Privatisation of the Slovene Steelworks Act (OJ RS, no. 13/ 
1998); and the Act Concluding Ownership Transformation and Privatisation of Legal 
Entities Owned by the Development Corporation of Slovenia (OJ RS, no. 30/ 1998). 

°° OJ RS, no. 271/1991-1. 

> See also Možina, D.: Harmonisation of Private Law in Europe and the Develop- 
ments of Private Law in Slovenia, Juridica International, XIV/2008, р. 173—180. 

58 For example, the Consumer Protection against Unfair Commercial Practices Act 
(OJ RS, по. 53/07, p. 7241) transposes the Directive 2005/29/EC of the European 
Parliament and of the Council of 11 May 2005 concerning unfair business-to-consumer 
commercial practices in the internal market and amending Council Directive 84/450/ 
EEC, Directives 97/7/EC, 98/27/EC and 2002/65/EC of the European Parliament and of 
the Council and Regulation (EC) No 2006/2004 of the European Parliament and of the 
Council (Unfair Commercial Practices Directive) (OJ EU L 149, 11.6.2005, p. 22). The 
Rules on price indication for goods and services (OJ RS, no. 63/1999, p. 8166) transpose 
Directive 98/6/EC of the European Parliament and of the Council of 16 February 1998 on 
consumer protection in the indication of the prices of products offered to consumers (OJ 
EU L 80, 18.3.1998, p. 27). 
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gations.” For example, guarantees for correct functioning of things are 
regulated in Articles 481 to 487 of the Code of Obligations, and the liability 
of the organizer of package travel for damage to the consumer resulting from 
a failure to perform or the improper performance of the package travel 
contract? is regulated by Article 890 of the Code of Obligations. 

The Consumer Protection Асі? transposes the directives on contracts 
negotiated outside of business premises? , on distance contracts? , on mis- 
leading advertising’, on time sharing®, on liability for defective pro- 
ducts", on the sale of consumer goods and associated guarantees ^, on un- 
fair terms in consumer contracts?, on distance marketing of consumer 
financial services” as well as directives in other areas.” 


*? See also Možina, D. in Trstenjak, V. (ed.): Evropsko pravo varstva potrošnikov, 
Gospodarski vestnik, 2005, р. 86-88. 

*' Council Directive 90/314/EEC of 13 June 1990 on package travel, package 
holidays and package tours (OJ EU L 158, 23.6.1990, p. 59). 

61 Article 890 of the Code of Obligations stipulates that the “tour operator is liable 
for damage caused to a passenger due to non-fulfilment or only partial fulfilment of 
certain obligations relating to the organization of the trip, laid down in the contract and 
this Code". 

62 Official consolidated version (OJ RS, no. 98/2004), as amended by the decision of 
the Constitutional Court U-I-218/04-31 (OJ RS no. 46/2006), and a further amendment 
(OJ RS no. 126/2007). 

$ Council Directive 85/577/EEC of 20 December 1985 to protect the consumer in 
respect of contracts negotiated away from business premises (OJ EU L 372, 31.12.1985, 
p. 31). 

* Directive 97/7/EC of the European Parliament and of the Council of 20 May 1997 
on the protection of consumers in respect of distance contracts (OJ EU L 144, 4.6.1997, 
p. 19). 

55 Council Directive 84/450/EEC of 10 September 1984 relating to the approximation 
of the laws, regulations and administrative provisions of the Member States concerning 
misleading advertising (OJ EU L 250, 19.9.1984, p. 17), such as amended by the Direc- 
tive 97/55/EC of the European Parliament and of the Council of 6 October 1997 so as to 
include comparative advertising (OJ EU L 290, 23.10.1997, p. 18). 

66 Directive 94/47/EC of the European Parliament and the Council of 26 October 
1994 on the protection of purchasers in respect to certain aspects of contracts relating to 
the purchase of the right to use immovable properties on a timeshare basis (OJ EU L 280, 
29.10.1994, p. 83). 

57 Council Directive 85/374/EEC of 25 July 1985 on the approximation of the laws, 
regulations and administrative provisions of the Member States concerning liability for 
defective products (OJ EU L 210, 7.8.1985, p. 29). 

6 Directive 1999/44/EC of the European Parliament and of the Council of 25 May 
1999 on certain aspects of the sale of consumer goods and associated guarantees (OJ EU 
L 171, 7.7.1999, p. 12). 

© Council Directive 93/13/EEC of 5 April 1993 on unfair terms in consumer con- 
tracts (OJ EU L 95, 21.4.1993, p. 29). 

7 Directive 2002/65/EC of the European Parliament and of the Council of 23 Sep- 
tember 2002 concerning the distance marketing of consumer financial services and 


134 Verica Trstenjak 


The Consumer Credit Act” transposes the Directive on consumer cre- 
dits", which has been amended many times” and has been replaced as of 
2010 by a new directive”, whereas the Directive on electronic commerce"? 
and the Directive on electronic signatures" were transposed with the Elec- 
tronic Commerce and Electronic Signature Act.” Certain directives (e.g., 
those concerning electronic services and electronic communications)” 


amending Council Directive 90/619/EEC and Directives 97/7/EC and 98/27/EC (OJ EU 
L 271, 9.10.2002, p. 16). 

7l For example, the Consumer Protection Act also transposes certain provisions of the 
Directive 98/27/EC of the European Parliament and of the Council of 19 May 1998 on 
injunctions for the protection of consumers' interests (OJ EU L 166, 11.6.1998, p. 51) 
and of the Council Directive 90/314/EEC of 13 June 1990 on package travel, package 
holidays and package tours (OJ EU L 158, 23.6.1990, p. 59). For other directives, see 
Trstenjak, V., Knez, R., Možina D.: Evropsko pravo varstva potrošnikov, Gospodarski 
vestnik, 2005. 

72 Official consolidated version (OJ RS, no. 77/2004, p. 9281), as amended (OJ RS, 
no. 111/2007). 

3 Directive 98/7/EC of the European Parliament and of the Council of 16 February 
1998 amending Directive 87/102/EEC for the approximation of the laws, regulations and 
administrative provisions of the Member States concerning consumer credit (OJ EU L 
101, 1.4.1998, p. 17). 

™ The Directive on consumer credits was amended with the Directive 98/7/EC of the 
European Parliament and of the Council of 16 February 1998 amending Directive 87/102/ 
EEC for the approximation of the laws, regulations and administrative provisions of the 
Member States concerning consumer credit (OJ EU L 101, 1.4.1998, p. 17) and Council 
Directive 90/88/EEC of 22 February 1990 amending Directive 87/102/EEC for the ap- 
proximation of the laws, regulations and administrative provisions of the Member States 
concerning consumer credit (OJ EU L 61, 10.3.1990, p. 14). 

? Directive 2008/48/EC of the European Parliament and of the Council of 23 April 
2008 on credit agreements for consumers and repealing Council Directive 87/102/EEC 
(OJ EU L 133, 22.5.2008, p. 66). 

76 Directive 2000/31/EC of the European Parliament and of the Council of 8 June 
2000 on certain legal aspects of information society services, in particular electronic 
commerce, in the Internal Market (‘Directive on electronic commerce’) (OJ EU L 178, 
17.7.2000, p. 1). 

7 Directive 1999/93/EC of the European Parliament and of the Council of 13 De- 
cember 1999 on a Community framework for electronic signatures (OJ EU L 13, 19.1. 
2000, p. 12). 

7* Consolidated version (OJ RS, no. 98/2004), as amended by the Electronic Com- 
merce Market Act (OJ RS, no. 61/2006). See also Knez, in Trstenjak et al. (supra 
note 71), р. 108—109. 

7 See Directive 2002/22/EC of the European Parliament and of the Council of 
7 March 2002 on universal service and users' rights relating to electronic communi- 
cations networks and services (Universal Service Directive) (OJ EU L 108, 24.4.2002, 
p. 51); Directive 2002/58/EC of the European Parliament and of the Council of 12 July 
2002 concerning the processing of personal data and the protection of privacy in the 
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were also transposed in the Electronic Communications Act? and others in 
the Payment Transactions Асі.“ The Directive on general product safety" 
was transposed with the General Product Safety Act", whereas the 
Directive concerning products with misleading appearance" has been 
transposed by the Rules on products with misleading appearance." The 
‘Package Travel Directive'?5, which regulates package travel, was partially 
transposed with The Promotion of Tourism Development Act” in order to 
satisfy the requirements of the directive and case law of the European 
Court of Justice (hereafter: ECJ), particularly the well-known Rechberger, 
C-140/97 case**, in which the Court stated that Austria had not properly 
transposed this directive." In the Promotion of Tourism Development Act, 
Slovenia also regulated, among other issues, the insolvency of a tourist 
agent. 

Certain provisions in consumer directives relating to consumer pro- 
tection have also been transposed into other acts, such as the Private 
International Law and Procedure Ас and the Execution of Judgments in 


electronic communications sector (Directive on privacy and electronic communications) 
(OJ EU L 201, 31.7.2002, p. 37). 

#0 The official consolidated version (OJ RS, no. 13/2007), as amended by the Digital 
Broadcasting Act (OJ RS, no. 102/2007). Cf. also Knez, R. in Trstenjak (supra note 71), 
p. 102, 106. 

*! OJ RS, no. 30-1252/2002. Directive 98/26/EC of the European Parliament and of 
the Council of 19 May 1998 on settlement finality in payment and securities settlement 
systems (OJ EU L 166, 11 June 1998, p. 45); Directive 97/5/EC of the European Parlia- 
ment and of the Council of 27 January 1997 on cross-border credit transfers (OJ EU L 
43, 14.2.1997, p. 25); Directive 2000/46/EC of the European Parliament and of the 
Council of 18 September 2000 on the taking up, pursuit of and prudential supervision of 
the business of electronic money institutions (OJ EU L 275, 27.10.2000, p. 39). 

9? Directive 2001/95/EC of the European Parliament and of the Council of 3 De- 
cember 2001 on general product safety (OJ EU L 11, 15.1.2002, p. 4). 

* OJ RS, no. 101/2003. 

* Council Directive 87/357/EEC of 25 June 1987 on the approximation of the laws 
of the Member States concerning products which, appearing to be other than they are, 
endanger the health or safety of consumers (OJ EU L 192, 11.7.1987, p. 49). 

*55 OJ RS, no. 5/2000 and OJ RS, no. 101/2003. 

#6 Council Directive 90/314/EEC of 13 June 1990 on package travel, package holi- 
days and package tours (OJ EU L 158, 23.6.1990, p. 59). 

*' OJ RS, no. 2/2004. 

38 Judgment of the ECJ of 15 June 1999, C-140/97, Rechberger. 

*?? For an analysis in Austrian doctrine, see Schwarzenegger, P.: Ausgewählte Pro- 
bleme der Staatshaftung nach Gemeinschaftsrecht, Juristische Blátter, 2001, p. 161—166. 

%0 OJ RS, no. 56/1999. This act transposes, for example, Article 12(2) of the Direc- 
tive 97/7/EC of the European Parliament and of the Council of 20 May 1997 on the 
protection of consumers in respect of distance contracts (OJ 1997 L 144, p. 19). 
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Civil Matters and Insurance of Claims Act! However, the area of real 
property law, particularly ownership issues, is not regulated by Union law, 
at least not comprehensively, as this area remains in the competence of the 
Member States, as provided by Article 345 of the Treaty on Functioning of 
the European Union (hereinafter: TFEU, ex Article 295 of the EC Treaty, 
hereinafter: ТЕС). Furthermore, in the area of family and inheritance law, 
there are no extensive Union law regulations other than those concerning 
the determination of competence or questions relating to civil procedure, 
such as recognition and enforcement of judgments”, cooperation in mat- 
ters relating to maintenance obligations”, service of judicial and extra- 
judicial documents? and taking of evidence”, and others." 


IV. The Importance of ECJ Case Law for Slovenian Law 


1. Analysis of selected cases 


A certain degree of uniformity in the EU and a major influence on the law 
of EU Member States has been brought about by the judgments of the ECJ, 
which interprets the Treaties and secondary legislation on the basis of 
Article 19 of the Treaty on the EU (corresponding to ex Article 220 TEC) 
and Article 267 TFEU (ex Article 234 TEC). This interpretation is binding 
and uniform in all Member States, and the judgments have, in principle, an 


91 Official consolidated version, OJ RS, no. 3/2007. This act transposes, for example, 
Article 2(1)(c) of the Directive 98/27/EC of the European Parliament and of the Council 
of 19 May 1998 on injunctions for the protection of consumers' interests (OJ EU L 166, 
11.6.1998, p. 51). 

? Article 345 TFEU states that this Treaty shall in no way prejudice the rules in 
Member States governing the system of property ownership. 

? Council Regulation (EC) No 44/2001 of 22 December 2000 on jurisdiction and the 
recognition and enforcement of judgments in civil and commercial matters (OJ EU L 12, 
16.1.2001, p. 1). 

?' Council Regulation (EC) No 4/2009 of 18 December 2008 on jurisdiction, applic- 
able law, recognition and enforcement of decisions and cooperation in matters relating to 
maintenance obligations (OJ EU L 7, 10.1.2009, p. 1). 

3° Council regulation (EC) No 1348/2000 of 29 May 2000 on the service in the 
Member States of judicial and extrajudicial documents in civil or commercial matters (OJ 
EU L 160, 30.6.2000, p. 37). 

% Council Regulation (EC) No 1206/2001 of 28 May 2001 on cooperation between 
the courts of the Member States in the taking of evidence in civil or commercial matters 
(OJ EU L 174, 27.6.2001, p. 1). 

?' Cf. Trstenjak, V: Pomen, razlogi in področja poenotenja evrospkega civilnega pro- 
cesnega prava, Podjetje in delo, no. 6-7/2005, p. 1109-1118; Rijavec, V.: Postopek 
potrditve Evropskega izvršilnega naslova, Podjetje in delo, no. 5/2007, p. 792—814. 
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erga omnes effect. There are many important cases in the field of civil 
law, and particularly in the field of consumer law. Examples include the 
well known case of Leitner, С-168/00,” in which the ECJ, on the basis of a 
preliminary reference of Landesgericht Linz (Austria), interpreted the 
concept of damages as stated in the Directive on package travel. The 
question related to the concept of damage in Article 5 of this directive; 
more precisely, the question was raised whether the concept of damage 
includes non-material damage caused by loss of enjoyment of a holiday. In 
this case, the ECJ ruled that Article 5 of the directive must be interpreted 
to include non-material damage resulting from the non-performance or 
improper performance of the services constituting a package holiday. In 
Slovenia, non-material damage is extensively regulated; however, the 
relevant provision of Article 890 of the Code of Obligations must also be 
interpreted in accordance with the concept of non-material damage, as in 
the Leitner case. Recently, four Slovenian tourists brought an action 
against a Slovenian travel agency for non-material damage caused by loss 
of enjoyment of their holidays in Turkey; in support of their action, they 
referred to the Leitner case of the ECJ.'” 

In recent case law, the case of Quelle, C-404/06,'" concerned gua- 
rantees in the context of the sale of consumer goods. The preliminary 
reference by the Bundesgerichtshof (Germany) on the basis of Article 267 
TFEU (ex Article 234 TEC) concerned the interpretation of Directive 
1999/44/EC on certain aspects of the sale of consumer goods and asso- 
ciated guarantees (hereafter: Directive 1999/44). The question concerned 
the right of the seller, where goods not in conformity with the contract are 
replaced, to require the consumer to pay compensation for the use of those 


?* See, for example, Lenaerts, K., Arts, D., Maselis, I., Bray, R.: Procedural Law of 
the European Union, 274 ed., London, 2006, p. 195, paragraph 6-031; Van Raepenbusch, 
S.: Droit institutionnel de l'Union européenne, 4. ed., 2005, Brussels, p. 578 and 642. 

99 Judgment of the ECJ of 12 March 2002, C-168/00, Simone Leitner у TUI 
Deutschland GmbH & Co. KG. 

100 Council Directive 90/314/EEC of 13 June 1990 on package travel, package 
holidays and package tours (OJ 1990 L 158, p. 59). 

101 СЕ Možina (supra note 38), p. 1279. 

102 See “Počitnice so se končale v bolnišnici” (“The holidays ended in the hospital”), 
published in Dnevnik, 27.2.2009. 

' Reference for a preliminary ruling from the Bundesgerichtshof (Germany) lodged 
on 28 September 2006 — Quelle AG v Bundesverband der Verbraucherzentralen und 
Verbraucherverbánde (C-404/06) (OJ C 310 of 16.12.2006, p.5); the opinion of 
Advocate-General Trstenjak was delivered on 15 November 2007, and the judgment was 
given on 17 April 2008. 

104 Directive 1999/44/EC of the European Parliament and of the Council of 25 May 
1999 on certain aspects of the sale of consumer goods and associated guarantees (OJ EU 
L 171, 7.7.1999, p. 12). 
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goods. The core issue of the question was whether the seller may require 
compensation from the consumer for use of the goods originally delivered, 
which were not in conformity with the contract. In Germany, the right to 
compensation in case of replacement of such goods provoked a wide- 
ranging academic debate. 

As Advocate General in this case, I proposed that the court should 
decide that Article 3 of the Directive 1999/44 precludes national 
legislation according to which, if consumer goods are brought into con- 
formity with the contract by their replacement, the seller may require the 
consumer to pay compensation for use of the goods originally supplied that 
were not in conformity with the contract." The ECJ decided that Article 3 
of the Directive 1999/44 "is to be interpreted as precluding national 
legislation under which a seller who has sold consumer goods which are 
not in conformity may require the consumer to pay compensation for the 
use of those defective goods until their replacement with new goods". 


105 The question for a preliminary ruling was worded as follows: “Are the provisions 
of Article 3(2) of Directive 1999/44, read in conjunction with the first subparagraph of 
Article 3(3) and Article 3(4) thereof, or of the third subparagraph of Article 3(3) of 
Directive 1999/44, to be interpreted as precluding national legislation, which provides 
that, where consumer goods are brought into conformity with the contract by means of 
delivery of replacement goods, the seller may require compensation from the consumer 
for use of the goods originally delivered, which were not in conformity with the con- 
tract?". 

106 See, for example, Huber, P., Faust, F.: Schuldrechtsmodernisierung. Einführung in 
das neue Recht, C. H. Beck, München 2002, p. 335, point 55; Westermann, H.P. (ed.), 
Das Schuldrecht 2002. Systematische Darstellung der Schuldrechtsreform, Richard Boor- 
berg Verlag, Stuttgart, München, Hannover, Berlin, Weimar, Dresden 2002, p. 138 and 
139; Westermann, H.P., in Münchener Kommentar zum BGB, 4" ed., C.H. Beck, Mün- 
chen, 2004, commentary to Article 439, point 17; Kandler, M.: Kauf und Nacherfüllung, 
Gieseking, Bielefeld 2004, p. 556; Gsell, B.: Nutzungsentschádigung bei kaufrechtlicher 
Nacherfüllung?, Neue Juristische Wochenschrift, no. 28/2003, p. 1974; Woitkewitsch, 
C.: Nutzungsersatzanspruch bei Ersatzlieferung?, Verbraucher und Recht, no. 1/2005, 
p. 4; Rott, P.: Austausch der fehlerhaften Kaufsache nur bei Herausgabe von Nutzungen?, 
Betriebs-Berater, no. 46/2004, p. 2479; Hoffmann, J.: Verbrauchsgüterkaufrechtsricht- 
linie und Schuldrechtsmodernisierungsgesetz, Zeitschrift für Rechtspolitik, no. 8/2001, 
p. 349. 
107 Tn the argumentation, I stressed that Article 3(2) of Directive 1999/44 gives the 
consumer the right *to have the goods brought into conformity free of charge". Similarly, 
it can be derived from Article 3(3) of the Directive 1999/44 that the repair or replacement 
of goods have to be made “free of charge". Thus, a literal interpretation shows that the 
seller cannot require the consumer to pay compensation for use of the defective goods. A 
teleological interpretation of Directive 1999/44 leads to the conclusion that its aim 1s to 
achieve a high level of consumer protection. See the opinion of Advocate-General 
Trstenjak in case C-404/06, paragraphs 44 and 51. 
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The case of Gysbrechts, C-205/07, 5 concerned the interpretation of the 
Union law provisions on free movement of goods in connection with the 
Directive 97/7/EC on the protection of consumers in respect of distance 
contracts (hereafter: Directive 97/7). The question for preliminary ruling 
was referred by a Belgian court (Hof van Beroep te Gent) in criminal 
proceedings against a seller who did not comply with national provisions 
at issue.!? In its preliminary reference, the Belgian court asked the ECJ 
whether Union law provisions on free movement of goods preclude 
Belgian legislation that prevents a seller from demanding any advance or 
payment whatsoever from the consumer before the expiry of the 
withdrawal period of seven working days. Moreover, the national court 
sought the answer to the question whether Union law precludes national 
legislation, according to which a seller cannot require a consumer to pro- 
vide a credit card number during the seven day period for withdrawal.''' In 
its judgment of 16 December 2008, the ECJ decided that Article 29 TEC 
(now: Article 35 TFEU) does not preclude national rules which prohibit a 
supplier, in cross-border distance sales, from requiring an advance or any 
payment from a consumer before expiry of the withdrawal period, but 
Article 29 TEC (now: Article 35 TFEU) does preclude a prohibition under 
those rules on requesting the number of the consumer's credit card before 
expiry of that period.''” Thus, the solution adopted in the judgement was 
very similar to my opinion as Advocate General, albeit following 


108 Reference for a preliminary ruling from the Hof van Beroep, Ghent lodged on 
19 April 2007 — Criminal proceedings against Lodewijk Gysbrechts and Santurel Inter 
BVBA (C-205/07) (OJ C 140 of 23.6.2007, p. 14); the opinion of Advocate-General 
Trstenjak was delivered on 15 November 2007, and the judgment was given on 17 April 
2008. 

' Directive 97/7/EC of the European Parliament and of the Council of 20 May 1997 
on the protection of consumers in respect of distance contracts (OJ L 144, 20.5.1997, 
p. 19). 

10 The question for a preliminary ruling was worded as follows: “Does the Belgian 
Law of 14 July 1991 on commercial practices and the provision of information to and the 
protection of consumers constitute a measure having equivalent effect, as prohibited in 
Articles 28 to 30 TEC, inasmuch as Article 80(3) of that national law prohibits demands 
for an advance or for payment from the consumer during the compulsory period for 
withdrawal, as a result of which the actual effect of the Law of 14 July 1991 on the 
trading of goods in the trader's own country differs from its effect on trading with 
nationals of another Member State, and does this give rise, in fact, to an obstacle to the 
free movement of goods, which is protected by Article 23 TEC?". 

И! The facts are summarised in the judgment in the case C-205/07, Gysbrechts, 
paragraphs 8-15. 

!? Judgment in the case C-205/07, Gysbrechts, paragraph 64. 

13 My opinion was worded as follows: “Article 29 TEC does not preclude a national 
provision which, in distance selling, prohibits a requirement for an advance or any 
payment whatsoever by the consumer during the compulsory period for withdrawal if 
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another approach concerning Articles 28 and 29 TEC (now: Articles 34 
and 35 TFEU).'" The opinion and the judgment equally stressed that a 
prohibition of advance payment is proportionate to attaining the objective 
of consumer protection whereas the prohibition on requesting a consumer's 
credit card number is not proportionate to attaining that objective." 

The case of Messner, C-489/07,''° concerned the interpretation of 
Directive 97/7; the question was referred by a German court (Amtsgericht 
Lahr).''’ In its preliminary reference, the German court asked the ECJ 
whether a seller may claim compensation for the value of the use of the 
consumer goods in case of withdrawal from the contract on the basis of 


that provision is not interpreted as meaning that, during that period, the vendor may not 
require the consumer to provide his credit card number, even if he undertakes not to use 
it to collect payment during that period”. 

14 In my opinion, I suggested that the ECJ should change its case law concerning 
Article 29 EC (now: Article 35 TFEU), in the framework of which the notion of 
"measures having equivalent effect to quantitative restrictions on exports" within the 
meaning of Article 29 TEC (now: Article 35 TFEU) was interpreted much more narrowly 
as the notion of “measures having equivalent effect to quantitative restrictions on 
imports" within the meaning of Article 28 TEC (now: Article 34 TFEU). In case 15/79, 
Groenveld, the ECJ held that measures having equivalent effect to quantitative restric- 
tions on exports are *measures which have as their specific object or effect the restriction 
of patterns of exports and thereby the establishment of a difference in treatment between 
the domestic trade of a Member State and its export trade in such a way as to provide a 
particular advantage for national production or for the domestic market of the State in 
question at the expense of the production or of the trade of other Member States" (para- 
graph 7). In the Gysbrechts case, I suggested the Court should bring the interpretation of 
the notion *measures having equivalent effect to quantitative restrictions on exports" 
within the meaning of Article 29 TEC (now: Article 35 TFEU) closer to the interpretation 
of the notion “measures having equivalent effect to quantitative restrictions on imports” 
within the meaning of Article 28 TEC (now: Article 34 TFEU). For a more detailed 
proposal for change of case law, see the opinion of Advocate-General Trstenjak in case 
C-205/07, Gysbrechts, paragraphs 53 to 65. 

15 See the opinion of Advocate-General Trstenjak in case C-205/07, Gysbrechts, 
paragraphs 80—88; judgment in the case C-205/07, Gysbrechts, paragraphs 50—62. 

16 Reference for a preliminary ruling from the Amtsgericht Lahr (Germany) lodged 
on 6 November 2007 — Pia Messner v Firma Stefan Krüger (C-489/07) (OJ C 22 of 26.1. 
2008, p. 25); the opinion of Advocate-General Trstenjak was delivered on 18 February 
2009, the judgment has not yet been given. 

17 The question for a preliminary ruling reads as follows: “Is Article 6(2), in 
conjunction with the second sentence of Article 6(1) of Directive 97/7/EC of the Euro- 
pean Parliament and of the Council of 20 May 1997 on the protection of consumers in 
respect of distance contracts, to be interpreted as precluding a provision of national law 
which provides that, in the case of a revocation by a consumer within the revocation 
period, a seller may claim compensation for the value of the use of the consumer goods 
delivered?" 
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Directive 97/7.!* As Advocate General, I opined that the Court should 
decide that Article 6(1) and (2) of Directive 97/7!? was to be interpreted 
as precluding a provision of national law that generally provides that, in 
the case of a withdrawal by a consumer within the prescribed period, a 
seller may claim compensation for the value of the use of the consumer 
goods delivered. Among other arguments, I emphasized that under Ar- 
ticle 6(1) of the Directive 97/7 withdrawal from a distance contract within 
the prescribed period must not be sanctioned by any form of penalty and 
that the consumer may only be charged the direct cost of returning the 
goods.'*! Article 6(2) of the Directive 97/7 implies that, in the event of 
withdrawal, the supplier is obliged to reimburse the sums paid by the 
consumer free of charge and that the only charge that may be made to the 
consumer because of the exercise of his right of withdrawal is the direct 
cost of returning the goods.” 

The ECJ has later in essence adopted the solution proposed in my 
opinion by deciding that the provisions of the Directive 97/7 preclude a 
national provision which provides in general that, in the case of with- 


18 The facts of the case are summarised on the basis of the Opinion of Advocate- 
General Trstenjak in case C-205/07, Gysbrechts, paragraphs 14 to 20. 

19 Article 6(1) and (2) of the Directive 97/7 stipulate: 

“1. For any distance contract the consumer shall have a period of at least seven 
working days in which to withdraw from the contract without penalty and without giving 
any reason. The only charge that may be made to the consumer because of the exercise of 
his right of withdrawal 1s the direct cost of returning the goods. 

The period for exercise of this right shall begin: 

— in the case of goods, from the day of receipt by the consumer where the obligations 
laid down in Article 5 have been fulfilled, 

— in the case of services, from the day of conclusion of the contract or from the day 
on which the obligations laid down in Article 5 were fulfilled if they are fulfilled after 
conclusion of the contract, provided that this period does not exceed the three-month 
period referred to in the following subparagraph. 

If the supplier has failed to fulfil the obligations laid down in Article 5, the period 
shall be three months. The period shall begin: 

— in the case of goods, from the day of receipt by the consumer, 

— in the case of services, from the day of conclusion of the contract. 

If the information referred to in Article 5 is supplied within this three-month period, 
the seven working day period referred to in the first subparagraph shall begin as from 
that moment. 

2. Where the right of withdrawal has been exercised by the consumer pursuant to this 
Article, the supplier shall be obliged to reimburse the sums paid by the consumer free of 
charge. The only charge that may be made to the consumer because of the exercise of his 
right of withdrawal is the direct cost of returning the goods. Such reimbursement must be 
carried out as soon as possible and, in any case, within 30 days". 

120 Opinion of Advocate-General Trstenjak in case C-489/07, Messner, paragraph 111. 

7! Thid., paragraph 58. 

12 Thid. 
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drawal by a consumer within the withdrawal period, a seller may claim 
compensation for the value of the use of the consumer goods acquired 
under a distance contract. However, similarly as suggested in the argu- 
mentation of my оріпіоп!, the ECJ also decided that the provisions of the 
Directive 97/7 do not prevent the consumer from being required to pay 
compensation for the use of the goods in the case where he has made use 
of those goods in a manner incompatible with the principles of civil law, 
such as those of good faith or unjust enrichment, on condition that the 
purpose of that directive and, in particular, the efficiency and effectiveness 
of the right of withdrawal are not adversely affected, this being a matter 
for the national court to determine." 


2. The importance of the ECJ case law for Member States 


All the cases mentioned here demonstrate the importance of the ECJ case 
law for the Member States. Slovenian judges, other decision-makers and 
all bodies applying EU law must take these judgements into account. 
Whether this idea has made its way into the decision-making and the 
application of EU law in practice is difficult to determine. While certain 
judgments do not raise any problems in Slovenia, since the provisions are 
already in conformity with the interpretation of the ECJ (e.g., questions 
relating to guarantees as in the Quelle-case), it is however noteworthy that 
Slovenian courts have not yet referred any question for preliminary ruling 
pursuant to Article 267 TFEU (ex Article 234 EC) in the field of private 
law. The Slovenian courts have, however, already asked preliminary 
questions in other fields.'”° 

Regarding actions for failure to fulfil obligations pursuant to Article 
258 TFEU (ex Article 226 TEC), Slovenia counts among the “obedient” 
Member States. Until now, only four actions were filed against Slovenia: 
the first one that concerned the failiure to transpose a Directive relating to 
railways"^ was withdrawn." In the second case concerning the non- 


123 Opinion of Advocate-General Trstenjak in case C-489/07, Messner, paragraph 91. 

124 Judgment of the ECJ of 3 September 2009, C-489/07, Messner, paragraph 29. 

125 See Case C-403/09 PPU, Deticek in the area of freedom, security and justice and 
C-536/09, Omejc in the field of agriculture. 

26 Directive 2004/50/EC of the European Parliament and of the Council of 29 April 
2004 amending Council Directive 96/48/EC on the interoperability of the trans-European 
high-speed rail system and Directive 2001/16/EC of the European Parliament and of the 
Council on the interoperability of the trans-European conventional rail system (OJ 2004 
L 164, p. 114). 

77 Action brought on 5 June 2007 — Commission of the European Communities v 
Republic of Slovenia (C-267/07) (OJ C 170 of 21.7.2007, p. 18); order of the President of 
the ECJ of 14 December 2007 (OJ C 92 of 12.4.2008, p. 25). 
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transposition of the directive in the field of environmental liability,'* the 
ECJ held on 12 March 2009 that Slovenia had failed to transpose the 
directive. ? In the third case'*’, Slovenia was condemned because of the 
incorrect transposition of a directive concerning integrated pollution pre- 
vention and control". The fourth case!?, which has not yet been decided, 
concerns the non-fulfillment of the obligations from the directive relating 
to limit values for certain substances in ambient ай". 

The fact that there has been no action against Slovenia for failure to 
fulfil its obligations in the field of civil law is due to Slovenia's correct 
transposition of all the Union legislation in in this area. In civil law and in 
particular in the context of consumer directives, the Commission has filed 
quite a large number of actions against “old” Member States (e.g., 
Spain"*, Greece'? and Italy"6) as well as against certain new ones (e.g., 
Slovakia"). 


18 Directive 2004/35/EC 1 of the European Parliament and of the Council of 21 April 
2004 on environmental liability with regard to the prevention and remedying of environ- 
mental damage (OJ 2004 L 143, p. 56). 

129 Action brought on 18 September 2008 — Commission of the European Commu- 
nities v Republic of Slovenia (Case C-402/08) (OJ C 285 of 8.11.2008, p. 30); judgment 
of the ECJ of 12 March 2009. 

130 Action brought on 29 January 2010 — European Commission v Republic of Slo- 
venia (Case C-49/10) (OJ C 80 of 27.3.2010, p. 22); judgment of the ECJ of 7 October 
2010. 

BI Directive 2008/1/EC of the European Parliament and of the Council of 15 January 
2008 concerning integrated pollution prevention and control (OJ L 24, 29.1.2008, p. 8). 

132 Action brought on 16 July 2010 — Commission of the European Communities v 
Republic of Slovenia (Case C-365/10); ECJ has not yet decided. 

133 Council Directive 1999/30/EC of 22 April 1999 relating to limit values for sulphur 
dioxide, nitrogen dioxide and oxides of nitrogen, particulate matter and lead in ambient 
air (OJ L 163, 29.6.1999, p. 41). 

134 For example, judgment of the ECJ of 19 April 2007, C-141/06, Commission/ 
Spain, concerning non-transposition of Directive 2002/65/EC of the European Parliament 
and the Council of 23 September 2002 concerning the distance marketing of consumer 
financial services (OJ EU L 271, 9.10.2002, p. 16); judgment of the ECJ of 9 September 
2004, C-70/03, Commission/Spain, concerning an incorrect transposition of the Directive 
93/13; judgment of the ECJ of 28 November 2002, C-414/01, Commission/Spain, con- 
cerning non-transposition of the Directive 97/7. 

P5 For example, judgment of the ECJ of 15 December 2005, C-252/04, Commission/ 
Greece, concerning non-transposition of the Directive 2002/22/EC of the European Par- 
liament and of the Council of 7 March 2002 on universal service and users' rights rela- 
ting to electronic communications networks and services (Universal Service Directive) 
(OJ EU L 108, 24.4.2002, p. 51); judgment of the ECJ of 25 April 2002, C-154/00, Com- 
mission/Greece, concerning an incorrect transposition of the Council Directive 85/374/ 
EEC of 25 July 1985 on the approximation of the laws, regulations and administrative 
provisions of the Member States concerning liability for defective products (OJ 1985 L 
210, p. 29); judgment of the ECJ of 14 September 1999, C-401/98, Commission/Greece 
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V. Conclusion 


In the course of its legal history, Slovenia has passed through several 
stages in the process of harmonizing its laws. Therefore the recent 
European harmonization has been accepted without deviation. Slovenian 
civil law is modern and flexible and follows all modern trends. Nowadays, 
Slovenia is facing an increased adjustment of its civil law to the EU law, 
necessitated by lively cross-border trade. Many contracts today contain a 
cross-border element, given the increasing number of contracts concluded 
on the Internet and given that travelling across borders (which in fact no 
longer exist) for private or business purposes is an everyday reality. 
Therefore, in my view, the national laws of the Member States are be- 
coming more and more European while national borders appear in- 
creasingly blurred. 

Whether or not we can expect a new ius commune europeaum "^ at least 
in the 27 current Member States of the EU with about 500 million citizens 
depends on several factors. Certain academic proposals, such as the 
Common Frame of Reference (CFR) and the proposal for a Directive on 
Consumer Rights"? which envisage the full harmonization of certain areas 
of consumer protection law!“ already suggest a development in this direc- 


concerning non-transposition of the Directive 94/47/EC of the European Parliament and 
the Council of 26 October 1994 on the protection of purchasers in respect to certain 
aspects of contracts relating to the purchase of the right to use immovable properties on a 
timeshare basis (OJ 1994 L 280, p. 83). 

13 For example, judgment of the ECJ of 15 January 2009, C-539/07, Commission/ 
Italy, concerning the non-transposition of the Directive 2002/22/EC of the European 
Parliament and of the Council of 7 March 2002 on universal service and users’ rights 
relating to electronic communications networks and services (Universal Service Direc- 
tive) (OJ EU L 108, 24.4.2002, p. 51); judgment of the ECJ of 24 January 2002, C- 
372/99, Commission/Italy, concerning an incorrect transposition of the Directive 93/13. 

37 For example, judgment of the ЕСТ of 25 July 2008, C-493/07, Commission/ 
Slovakia, concerning the incorrect transposition of the Directive 2002/22. 

88 Cf. Zimmermann, Juristenzeitung, 1992 (supra note 1), p. 8. 

7? Proposal for a Directive of the European parliament and of the Council on con- 
sumer rights (COM(2008) 614 final). 

140 Tt is foreseen that the Directive on consumer rights will replace the Council 
Directive 85/577/EEC of 20 December 1985 to protect the consumer in respect of con- 
tracts negotiated away from business premises (OJ EU L 372, 31.12.1985, p. 31), Coun- 
cil Directive 93/13/EEC of 5 April 1993 on unfair terms in consumer contracts (OJ EU L 
95, 21.4.1993, p. 29), Directive 97/7/EC of the European Parliament and of the Council 
of 20 May 1997 on the protection of consumers in respect of distance contracts (OJ EU L 
144, 4.6.1997, p. 19), Directive 1999/44/EC of the European Parliament and of the 
Council of 25 May 1999 on certain aspects of the sale of consumer goods and associated 
guarantees (OJ EU L 171, 7.7.1999, p. 12); see Article 47 of the Proposal for a Directive 


Private Law Developments in Slovenia — a European Perspective 145 


tion. I believe that, in view of the successful *Europeanization" of Slo- 
venian law achieved thus far, such harmonization would not be too diffi- 
cult a task for Slovenia to undertake. Since the country is small (only two 
million residents) dynamic and young (it has only been 18 years since 
independence), it is adaptable and, as it has shown, a state fully capable of 
developing a sound and independent system of civil law. 


VI. Annex: Transposition of consumer protection directives 


into Slovenian law 


Directive 


Transposition into 
Slovenian law 


Council Directive 84/450/EEC of 10 September 1984 relating to 
the approximation of the laws, regulations and administrative 
provisions of the Member States concerning misleading 
advertising (OJ EU L 250, 19.9.1984, p. 17), such as amended by 
the Directive 97/55/EC of the European Parliament and of the 
Council of 6 October 1997 so as to include comparative 
advertising (OJ EU L 290, 23.10.1997, p. 18). 


Council Directive 85/374/EEC of 25 July 1985 on the 
approximation of the laws, regulations and administrative 
provisions of the Member States concerning liability for defective 
products (OJ EU L 210, 7.8.1985, p. 29) 


Council Directive 85/577/EEC of 20 December 1985 to protect 
the consumer in respect ofcontracts negotiated away from 
business premises (OJ EU L 372, 31.12.1985, p. 31) 


Council Directive 87/102/EEC of 22 December 1986 for the 
approximation of the laws, regulations and administrative 
provisions of the Member States concerning consumer credit 
(OJ EU L 42, 12.2.1987, p. 48) 


Council Directive 87/357/EEC of 25 June 1987 on the 
approximation of the laws of the Member States concerning 
products which, appearing to be other than they are, endanger 
the health or safety of consumers (OJ EU L 192, 11.7.1987, 
p. 49) 


Council Directive 90/314/EEC of 13 June 1990 on package 
travel, package holidays and package tours (OJ EU L 158, 
23.6.1990, p. 59) 


Consumer Protection 
Act 


Consumer Protection 
Act 


Consumer Protection 
Act 


Consumer Credit Act 


Rules on products 
with misleading 
appearance 


The Promotion of 
Tourism Develop- 
ment Act 

Consumer Protection 
Act 

Code of Obligations 


of the European parliament and of the Council on consumer rights (COM(2008) 614 


final). 
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Directive 


Transposition into 
Slovenian law 


Council Directive 93/13/EEC of 5 April 1993 on unfair terms 
in consumer contracts (OJ EU L 95, 21.4.1993, p. 29) 


Directive 94/47/EC of the European Parliament and the 
Council of 26 October 1994 on the protection of purchasers in 
respect of certain aspects of contracts relating to the purchase 
of the right to use immovable properties on a timeshare basis 
(OJ EU L 280, 29.10.1994, p. 83) 


Directive 97/5/EC of the European Parliament and of the 
Council of 27 January 1997 on cross-border credit transfers 
(OJ EU L 43, 14.2.1997, p. 25) 


Directive 97/7/EC of the European Parliament and of the Council 
of 20 May 1997 on the protection of consumers in respect of 
distance contracts (OJ EU L 144, 4.6.1997, p. 19) 


Directive 98/6/EC of the European Parliament and of the Council 
of 16 February 1998 on consumer protection in the indication of 
the prices of products offered to consumers (OJ EU L 80, 
18.3.1998, p. 27) 


Directive 98/7/EC of the European Parliament and of the Council 
of 16 February 1998 amending Directive 87/102/EEC for the 
approximation of the laws, regulations and administrative 
provisions of the Member States concerning consumer credit (OJ 
EU L 101, 1.4.1998, p. 17) 


Directive 98/26/EC of the European Parliament and of the 
Council of 19 May 1998 on settlement finality in payment and 
securities settlement systems (OJ EU L 166, 11.6.1998, p. 45) 


Directive 98/27/EC of the European Parliament and of the 
Council of 19 May 1998 on injunctions for the protection of 
consumers' interests (OJ EU L 166, 11.6.1998, p. 51) 


Directive 1999/44/EC of the European Parliament and of the 
Council of 25 May 1999 on certain aspects of the sale of 
consumer goods and associated guarantees (OJ EU L 171, 
7.7.1999, p. 12) 


Directive 1999/93/EC of the European Parliament and of the 
Council of 13 December 1999 on a Community framework for 
electronic signatures (OJ EU L 13, 19.1.2000, p. 12). 


Directive 2000/31/EC of the European Parliament and of the 
Council of 8 June 2000 on certain legal aspects of information 
society services, in particular electronic commerce, in the Internal 
Market (‘Directive on electronic commerce’) (OJ EU L 178, 
17.7.2000, p. 1) 


Directive 2000/46/EC of the European Parliament and of the 
Council of 18 September 2000 on the taking up, pursuit of and 
prudential supervision of the business of electronic money 
institutions (OJ EU L 275, 27.10.2000, p. 39) 


Consumer Protection 
Act 


Consumer Protection 
Act 


Payment Transactions 
Act 


Consumer Protection 
Act 


Rules on price 
indication for goods 
and services 


Consumer Credit Act 


Payment Transactions 
Act 


Consumer Protection 
Act 


Consumer Protection 
Act 


Electronic Commerce 
and Electronic 
Signature Act 


Electronic Commerce 
and Electronic 
Signature Act 


Payment Transactions 
Act 
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Directive 


Transposition into 
Slovenian law 


Directive 2001/95/EC of the European Parliament and of the 
Council of 3 December 2001 on general product safety (OJ EU L 
11, 15.1.2002, p. 4) 


Directive 2002/22/EC of the European Parliament and of the 
Council of 7 March 2002 on universal service and users' rights 
relating to electronic communications networks and services 
(Universal Service Directive) (OJ EU L 108, 24.4.2002, p. 51) 


See Directive 2002/58/EC of the European Parliament and of the 
Council of 12 July 2002 concerning the processing of personal 
data and the protection of privacy in the electronic 
communications sector (Directive on privacy and electronic 
communications) (OJ EU L 201, 31.7.2002, p. 37) 


Directive 2002/65/EC of the European Parliament and of the 
Council of 23 September 2002 concerning the distance marketing 
of consumer financial services and amending Council Directive 
90/619/EEC and Directives 97/7/EC and 98/27/EC (OJ EU L 
271, 9.10.2002, p. 16) 


Directive 2005/29/EC of the European Parliament and of the 
Council of 11 May 2005 concerning unfair business-to-consumer 
commercial practices in the internal market and amending 
Council Directive 84/450/EEC, Directives 97/7/EC, 98/27/EC 
and 2002/65/EC of the European Parliament and of the Council 
and Regulation (EC) No 2006/2004 of the European Parliament 
and of the Council (Unfair Commercial Practices Directive) (OJ 
EU L 149, 11.6.2005, p. 22) 


Directive 2008/48/EC of the European Parliament and of the 
Council of 23 April 2008 on credit agreements for consumers and 
repealing Council Directive 87/102/EEC (OJ EU L 133, 
22.5.2008, p. 66) 


General Product 
Safety Act 


Electronic 
Communications Act 


Electronic 
Communications Act 


Consumer Protection 
Act 


Consumer Protection 
against Unfair 
Commercial Practices 
Act 


[Deadline for 
transposition: 12 May 
2010] 
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I. Brief historical review 


1. From liberation to communism in Bulgaria 


Unlike the German and French history of law, in late 19" century the ideas 
of the Bulgarian national State did not find their practical effect in the 
creation of Bulgaria's own (national) civil code.’ 

The reasons for this are due to: 1) the absence of well versed Bulgarian 
jurists — immediately after the Liberation of Bulgaria (1878) — who were 
willing and being able to create a new and independent legal system; 2) 
Bulgaria’s inability at that time to rely on a sufficient number of typical 
customary-law institutes of its own that could give rise to an independent 
“Bulgarian” legal order; 3) the attractive model of Code Napoléon and 
other European models which were available and able to be adopted (bor- 
rowed) directly. 

The logical consequence thereof is that Bulgaria primarily adopted the 
Roman legal model, adding a number of German admixtures. Thus, con- 
tractual, property and inheritance law were adopted from the old Italian 
Codice Civile (1865);? commercial law — from the German Handelsgesetz- 
buch, bankruptcy — from the relevant Hungarian law,’ and procedural law — 
from Russian sources. 

The regulation of family law was left to the respective religious institu- 
tions and was not regulated by the State.* 

Bulgaria acceded to the international conventions on intellectual prop- 
erty quite unwillingly; actually, this happened by virtue of military com- 
pulsion resulting from signing the 1919 Peace Treaty of Paris-Neuilly. 

A particular feature of Bulgarian legal system — not only at the end of 
the 19" century, but even now - is that Bulgaria has no civil codification. 
Instead, there have always been numerous acts which correspond to the 
classical branches of law. 


2. During the communist period 


This period is characterized by the complete replacement of “the old” law. 
In the period 1944 — 1950 all civil acts were replaced by new ones, the 


' See Tokushev, D., История на новобългарската държава и право, Сиби, 2001, 
р. 170 et seq. For the idea of following the genuine Bulgarian usages for the creation of 
the new legal system, see ibid., p. 168. 

? See Tokushev (supra note 1), p. 175-189. 

3 See Tokushev (supra note 1), p. 202-209. 

^ See Tokushev (supra note 1), p. 189—202. 
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regulation of family law came into being, and commercial law was done 
away with (as being incompatible with the new economic system). 

Fortunately, the new regulation is not over-ideologized. On the con- 
trary, inasmuch as the legislation has its ideologies, they are found mainly 
in the phraseology rather than in the essence of the legal texts. Thus, for 
instance, the new Act on Obligations and Contracts (1950)? adopts a lot of 
ideas and legislative solutions directly from the new Italian Codice Civile 
of the year 1942. This Act protects the typical “bourgeois” institutes of 
bill-of-exchange law’ and a number of purely commercial contracts." In 
addition, this act incorporates the matters of limitation periods, attach- 
ments on property (pledges and mortgages), as well as the regulation of 
unilateral statements and direct representation that had not existed until 
that time. For this reason, the Act on Obligations and Contracts (AOC) 
provides the important function of a "nucleus" of civil law and is per- 
ceived as a "codification act". 

However, the AOC did not regulate property, inheritance, personal, 
family and labour law — they are regulated by way of separate acts and 
codes." In this period, private international law had no regulation through a 
separate act of its own. The regulation of private international law was 
narrowed down to bilateral international treaties. 

However, as the idea of centralized planning was dominant at the time, 
in this period the largest part of the country's economy was governed by 
way of decrees of the Council of Ministers, and not by civil acts. 


Il. The time after 1989 


Of course, the eradication of ideological remnants and socialist phrase- 
ology in civil acts was not sufficient in itself to create an effective private 
law system. Therefore, along with the “recycled” AOC", a number of 


? See the Ordinance on Abolishment of the Commercial Law and of the Law on 
Limited Liability Companies, Darzhaven Vestnik (D.V.) 78/1951, last amended (1.а.) 
D.V. 7/1982. 

$ D.V. 275/1950, 1.а. D.V. 50/2008. 

7 See art. 370-436. 

* Like the commission, transportation and insurance contracts (art. 293—356). 

? Property Act, Inheritance Act, Law on Persons and Family, Family Codes 1968, 
1985, Labour Codes 195 and 1987. 

19 See e.g. the numerous Ordinances of the Council of Ministers on the economical 
mechanism, and on the new economic mechanism from the 70-ies and 80-ies of the last 
century. 

И The major contra-ideological amendment was made in D.V. 12/1993, see as well 
Popov, P./Takoff, Chr. Анализ на измененията на Закона за задълженията и 
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other acts have been adopted and continue to be adopted, these being acts 
of absolutely new branches of law: 


1. Law of Obligations 


Due to the already mentioned lack of codification in the Bulgarian law of 
obligations (and in particular in the law of contracts) excepting the main 
legislative act — The Obligations and Contracts Act, which is based on 
other numerous legislative acts. This includes the Commercial Act (CA) (part 
III — commercial transactions) as well as other legislative acts too numer- 
ous to mention here, concerning transport by automobile, rail, air, river and 
sea, banking activity, capital markets commerce, conduct of payment ser- 
vices, utilities, waste management, license and transfer of intellectual and 
industrial property. 

Due to the impossibility of presenting all of the matter in a concise 
volume for this exposition, only the main matters, the general principles of 
the law of obligations and some special matters will be examined here. 


a) General Principles 


These general principles are hardly different from the principles typical for 
most western continental legal systems. Therefore, the exposition shall con- 
centrate more on the exceptions of the general principles or on their particu- 
larities which have significant practical application. 


aa) Freedom of Contract and Autonomy of Will 


The freedom of contract is regulated explicitly (art. 9 from the Obligations 
and Contracts Act). For the autonomy of will there is no explicit legislative 
rule, although its acceptance is uncontested. 

Exceptions from one or the other principles can be found for example in 
the imperative rules regulating obligation for entering into agreements 
(concerning the monopolies), regulating public procurement (in which the 
public body could not freely chose its contractor) as well as [the archaic] 
limitations for acquisition of agricultural land for non-EU foreigners. 

This principle is limited by the newly revived doctrine of ultra vires, which 
now exists under a new name and with new regulation. 


договорите от ДВ бр. 12/1993 (27 crp.), сп. Търговско право, Op. 2/1993, стр. 16-24 
(Analysis of the Amendments of the Law on Obligations and Contracts). 
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bb) The binding contract 


The principle pacta sunt servanda is explicitly regulated in art. 20a of the 
Obligations and Contracts Act, and has many exceptions to it, which are 
fairly consistent with the legal framework in other jurisdictions: 


— force majeur (art. 306 CA) 

— adaption or termination of the contract due to interference in the funda- 
mental transaction of the contract (art. 307 CA) 

— the right provided by law or stipulated in a contract for unilateral res- 
cission of the concluded contract (for instance lease, gratuitous lease, 
commission, commercial representation, employment contract). Further- 
more, it should be pointed out that Bulgarian law has no general provi- 
sion for unilateral termination of long-term contracts; 

— rescission of bilateral contracts due to a breach (art. 87 and the follow- 
ing of AOC) 

— defence for unperformed contract and right to refuse performance in 
commercial law (art. 90, art. 315 CA). 


cc) Duty of information and transparency 


There is no general legislative rule for providing information and ensuring 
transparency. This rule could be derived by analogy from the obligations 
for maintaining the bona mores in the contract conclusion (art. 12 AOC) 
and for performance in good faith (art. 64 AOC). 

Despite the lack of a specific act, there are a number of particular provi- 
sions which establish these obligations. One large group of such provisions 
can be found in the consumer law (see 2.9 below). Other, more typical 
cases, are regulated in the legislation on the capital markets (obligations 
for drafting of prospectus for securities emissions). "? 


dd) Equality before the law and prohibition of discrimination 


This principle is absolutely undisputable, and is further guaranteed by the 
administrative provisions of the Protection Against Discrimination Act." 

In consumer law, however, this principle has a number of exceptions 
regulated for the benefit of consumers and to the detriment of merchants. 
Since the blade of justice is pointed to the “bad” for the protection of the 
“good”, these exceptions (unilateral rescission only for the benefit of the 
consumer, information duties for the detriment of the merchant) are not 
considered as problematic. 


12 See Public Offering of Securites Act, D.V. 114/1999, l.a. D.V. 93/2009. 
В р.у. 86/2003, La. D.V. 103/2009. 
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ee) Complete remedy for damages 


Damage can take the form of economic damage or intangible damage 
(moral). This applies not only in tort law, for which there is an explicit rule 
(art. 52 AOC) but also for the law of contracts, where the legislation does 
not make any difference between material and intangible detriment, but 
includes a general provision for “damages” (art. 82 AOC). 

For decades, scholars have also defended the position of integral com- 
pensation for moral damages. However, for decades the courts have re- 
fused to grant remedy for intangible damages for a breach of contract. 
Only in the Tourism Act'*, in the provisions concerning organized trips 
having a general price for tourists (art. 35, par.5), has the legislature stood 
firmly behind this position that intangible damages shall be remedied for 
breach of contract albeit, limited to this type of agreement. 


ff) Prohibition for abuse of rights and good faith 


The abuse of right is a vague institution in Bulgarian law. It is not clear 
whether an objective or subjective approach should be applied, it is not 
clear also what the consequences of this application will be. The subjective 
theory of misuse, adopted from the German model in art. 289 CA, which 
requires animus nocendi be proved is strongly criticized by academics for 
its practical inapplicability. 

The general provision concerning misuse (art. 8 AOC) which is based 
on an objective approach does not require animus nocendi, but is unclear 
merely stating a prohibition on misuse but not clarifying the consequences 
where misuse has occurred. 

Specific rules can be found in a number of special provisions which 
counter abuse in a specific way. Those are for instance art. 3 of the Civil 
Procedure Code (CPC) (liability for damages for abuse of procedural 
rights), as well as art. 266 AOC (adaptation of a manufacturing contract 
where the economic situation has changed); and art. 87, par. 4 AOC 
(prohibition of rescission due to lack of considerable interest). 

The general principle of good faith for performance is explicitly pro- 
vided in art. 63 AOC, and for precontractual relations in art. 12 AOC. 


b) Special matters 


For conciseness, matters concerning subrogation, assignment of debt, joint 
and several liability, delay of the performance by the debtor and the cre- 
ditor, alternative obligations, set-off, novation, release from debt and limi- 
tations will not be analyzed here. Due to their volume and their complex- 


^ D.V. 56/2002, l.a. D.V. 82/2009. 
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ity, all of the matters concerning performance and breach of contract as 
well as legal remedies could not be analyzed. 


aa) Entering into agreement 


The contract is concluded in a traditional way via offer and acceptance. The 
contract 1s considered concluded with the receipt of acceptance by the person 
making the offer (art. 14 AOC). Both tacit and explicit conclusion of the con- 
tract are recognized. 

There are exceptions to this well-known model for contract conclusion for 
electronic documents (see the Electronic Document and Electronic Signature 
Act") and where the contract is concluded via the internet (Electronic Com- 
merce Асі). 


bb) Enforceability 


The basic forms of nullity of contracts are void and voidable contracts: 

The most important grounds for proclaiming a contract void are: 1) ille- 
gality and circumnavigation of the law; 2) immorality; 3) initial impossi- 
bility of the consideration; 4) breach of the requirement for a specific 
form; 5) virtual contract (simulation); 6) complete legal incapacity; 7) 
severe abuse of will — cases of coercion. 

The voidable contract, apart from the classic trinity of error-dolus-metus 
also applies in the case of partial incapacity, temporary mental capacity 
(inability to understand or direct one's own actions) and for economic 
duress (art. 27-33 AOC). 

Along with “classical” nullity (void and voidable contracts) Bulgarian 
law recognizes a number of transitional and derivative forms such as: 


— partial nullity (art. 26, par. 4 AOC) 

— suspended enforceability 

— relative nullity in case of impairment of the creditor through actions of 
the debtor (art. 133 AOC, art. 646 and 647 CA); 

— voidable legal acts of general meetings in the company law (art. 74 and 
75 CA); 

— nullity of a commercial corporation (art. 70 CA). 


There are other forms of nullity in family law and the law of inheritance 
(of the testament, marriage, acknowledgement of children, adoption), 
which will not be analyzed here. 


5 D.V. 34/2001, l.a. D.V. 38/2007. 
16 ру. 51/2006, La. D.V. 82/2009. 
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cc) Requirements for forms 


Bulgarian law has recognised forms for enforceability (ad solemnitatem) 
and for evidential purposes (ad probationem) and form stipulated between 
the parties (art. 293 CA) as well as form for defence against third parties. 

The form for enforceability could be according to the means of per- 
formance: 


— ordinary written form; 

— notary certification of the signature; 
— notary certification of the date; 

— notary certification of the contents; 
— notary act. 


The practical application of notarised forms, which was limited to real 
estate and automobile transactions (which are considered as potentially 
valuable objects), has unfortunately recently spread to an increasing num- 
ber of cases. This may be explained by an increased level of distrust in 
society, and consequent need for authentication of statements. 


dd) Termination and rescission 


A consequence of the principle pacta sunt servanda is that the concluded 
contract cannot be terminated unilaterally. Exceptions to this principle 
have already been discussed (see above II.1.a)bb)). To these, we can add a 
number of hypotheses in which the right of unilateral termination is 
granted to the consumer for certain types of contracts. 

(Voluntary) termination on the grounds of the mutual consent of the 
parties is always possible (art. 20a, par. 2 AOC). 

The termination of bilateral contracts due to a breach of the contract is 
the most extreme means provided by the law to the creditor. The termina- 
tion initially can be effected by a statement, and does not have to be in 
written form unless the contract has been made in writing. If the contract is 
for transfer of real estate, termination must be carried out before the court 
to ensure that the claim is recorded in the land registry and thus the rights 
of the third parties who would like to buy the property are protected. 


ee) Proprietary effect of the contract 


Bulgaria has adopted the Roman approach to the transfer of property. 
Property is transferred solely by entering into a contract, without the need 
for any additional actions or the conclusion of an additional property 
agreement. 

The contract has one more additional proprietary effect. If the property 
is transferred by a party who is not the owner, one of the prerequisites for 
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acquiring ownership in this case (along with the good faith and possession) 
is the conclusion of reciprocal property transfer contract. Such an acqui- 
sition could not take effect where the goods are taken from the owner with- 
out knowledge or consent, or in the case of the transfer of automobile 
(art. 78 Property Act (РА)! ?). 

The acquisition from a person other than the owner only applies to 
moveable property. It is inapplicable for real estate or other legal objects 
different from goods. 


2. Labour and social security law 


Along with the Labour Code of 19865, a number of international conven- 
tions and subordinate legislation instruments are currently operative here. 
An absolutely new branch of law — social security law — has been set up 
and developed in the past decade. 


3. Property Law 


Bulgarian property law is relatively stable as it should be for such a legal 
branch. 

The significant legislative acts and basic principles concerning (real 
estate) property are as follows: 

The Constitution of the Republic of Bulgaria regulates the exclusive and 
the public state and municipal property. It also contains the provisions 
concerning prohibitions for property acquisition (art. 22). 

The most important legislative act in property law is undoubtedly the 
Property Act. It regulates the prohibition on property acquisition of a land 
by foreigners (art. 29, 29a) the right of property, joint tenancy, possession, 
defence of possession and the property and a considerable part of the 
means for acquiring property. 

Subject to a special and restricted status, state and municipal property 
are regulated in two separate legislative acts — The State Property Act and 
the Municipal Property Act. Each of these legislative acts has a separate 
instrument for its application. The main part of the provisions of these two 
legislative acts is related to the prohibitions and procedures concerning the 
management and the disposition of the government property (state and 
municipal), which serves as an indispensible source for preventing corrup- 
tion in practice. These two acts and their respective instruments for appli- 
cation were indeed introduced to minimize those threats. 


U D.V. 92/1951, l.a. Б.У. 6/2009. 
18 D.V, 26/1986, La. D.V. 50/2008. 
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4. Family law 


Family law remained stable until the summer of 2009. Although there had 
been numerous legislative initiatives for the introduction of separate 
ownership and a contractual regime for property acquired during marriage, 
and for regulating the cohabitation without marriage, the 1985 Family 
Code has not undergone any changes in this direction so far. 

The only considerable changes concerned child protection and regula- 
tion of adoption. 

At the very end of its mandate however, the last National Assembly 
adopted a new Family Code which entered into force on 1 October 2009”. 

The innovations in the Family Code passed in 2009 (FC) are not enough 
in substance, nor in number to justify the passing of new legislation. They 
could have been made by amendments and supplements of the Family 
Code which has been in force from 1985 until now. Below these 
innovations are briefly outlined. 


a) Entering into marriage 


Most of the amendments are purely superficial and technical, but the FC 
includes some innovative regulation of the virtual legality (Rechtsschein) 
with regard to entering into marriage. If the marriage is officiated by a 
person who is not an authorized person for civil matters, the marriage is 
nonetheless valid. 


b) Three alternative proprietary regimes 


Firstly, the pre-existing matrimonial property status (joint ownership of 
subsequently acquired property) is preserved — until 2009, this was the 
only possible property regime between spouses. The only change in that 
regime is that it no longer applies to the personal savings of the spouses. 
From now on these (including those existing prior to the new FC) will be 
transformed into separate ownership. 

Along with the matrimonial property two new regimes are introduced: 
the regime of separation and the contractual regime. The choice between 
separation or the contractual regime could be made initially at the time of 
entering into marriage as well as during an existing marriage. 

If the choice of a regime has not been made, the regime of matrimonial 
property shall be applied. 

The regime of separation is established by a declaration certified by a 
notary, while the contractual regime requires the parties to enter into an 
agreement, the signatures on which must be certified by a notary. 


? р.у. 47/2009. The new Family Code entered into force on 1 October 2009. 
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The regime chosen is recorded in a special registry for property rela- 
tions between the spouses, as a form of notice for the information of third 
parties. 

All marriages are recorded in the registry, including those predating the 
new FC, as well as all changes of property regime. A check of the registry 
establishes whether a certain marriage is under a matrimonial property 
regime, regime of separation or contractual regime. 

The matrimonial property and the regime of separation have a strictly 
regulated legal framework and cannot be modified. This gives third parties 
full legal certainty when they make a transaction with a spouse. 

However, that is not completely the case with the contractual regime. In 
the registry, third parties can only see that a contractual regime is in place, 
but they cannot see the exact content of the matrimonial agreement. The 
matrimonial agreement itself is not recorded in the registry but is kept by 
the notary who certified the signatures. Therefore, third parties who want 
to make a transaction with one of the spouses have to request the agree- 
ment from the latter in order to establish what the real legal status is. 

Conceived in this way, the regulation of the matrimonial agreement 
hides serious threats for third parties who, without qualified legal aid, are 
exposed to serious risks of misunderstanding, inaccurate interpretation of 
the matrimonial agreement and fraud concerning its content. The manner 
of recording the matrimonial agreement in the registry hides certain threats 
to the spouses themselves. These threats are highly specific, and will not 
be detailed here. 


c) Divorce 


Bulgarian law has traditionally recognized two types of divorce — 
contentious divorce and divorce by mutual consent. In the new FC from 
the 2009 the regime of the divorce is considerably liberalized. 

The possibilities for the defendant to insist on preserving the marriage 
in the case of a petition for a divorce have been abolished. The obligatory 
proclamation of fault for the divorce has also been abolished. Divorce by 
mutual consent is considerably relaxed, the procedure is fast and at any 
given moment of the procedure of a petition for divorce the possibility 
remains to opt for a procedure of divorce by mutual consent. 

The regulation for cancelling matrimonial donations after divorce has 
been amended. The new regulation cannot be analyzed one-sidedly as the 
possibility for cancellation has been expanded on the one hand, and on the 
other it has been reduced with regards to the grounds for cancellation. The 
legal technique employed for making the new rule (art. 55 FC) is far from 
being perfect and it is possible that it will not lead to a uniform practice in 
the courts. 
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d) Maintenance 


The considerable amendment to the pre-existing act concerns the order of 
the persons who could request maintenance and the order of the persons 
who are obliged to give it (art. 140 FC). It has been established an absolute 
limit for minimum maintenance of a child and smaller maintenance cannot 
be determined. The other principles of maintenance are preserved. 


5. Inheritance law 


Disregarding some minor changes relating to restitution legislation, in prac- 
tice, inheritance law” has not changed since the year 1949. 


6. Commercial law (including banking and insurance law) 


Along with the Commercial Act of 1991/1996°', these are the Acts regu- 
lating: 


— commercial register, 

— public offer of securities, 

— commodities exchanges and markets, 

— companies of special investment purpose, 

— acts regulating credit institutions and insurance companies 


which will be dealt with by my colleague Tania Bouzeva.” 


7. Privatization and restitution 


In essence, this branch of law is one of transitory nature. 

The seven restitution acts of general effect concern different properties 
subject to restitution (farm land, forests, shops, workshops and ateliers, 
town real estates nationalized under urban planning and nationalization 
undertakings, real estates of the catholic church, real estates of citizens of 
Turkish origin). 

The legislation regulating privatization is enormous in volume, ex- 
tremely unstable and discordant, considering the Act on Transformation 
and Privatization of State-owned and Municipal Enterprises”, and the 
currently operative Act on Privatization and Post-Privatization Control”. 


? Inheritance Act, D.V. 22/1949, l.a. D.V. 47/2009. 

? The Commercial Act was adopted initially (1991) only in its parts I (General Pro- 
visions), II (Kinds of Merchants) and IV (Insolvency); the Ш-та part (Commercial 
Transactions) was adopted 5 years later, in 1996. 

See infra, pp. 351 et seq. 

? р.у. 38/1992, l.a. D.V. 28/2002. 

* р.у. 28/2002, l.a. D.V. 42/2009. 
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However, alongside these, the Bulgarian legal firmament has its blinking 
and fading regulatory acts dealing with compensation instruments; privati- 
zation funds and bonds, and mass and cash privatization. These acts caused 
sincere disgust in legal professionals, and have finally brought about a 
complete lack of interest on the part of most citizens in participating in 
these ambiguous processes. 


8. Private international law 


Undoubtedly, the most important domestic legal act in this branch of law is 
the 2005 Code of Private International Law”, whose creation owes much 
to the great merits of the Hamburg Max Planck Institute, and the personal 
merits of Mrs. Christa Jessel-Holst. Its introduction was the first time in 
the 125 years' history of the Bulgarian legal system that a Code has inte- 
grated the matters of private international law. However, two years after 
the adoption of the Code, Bulgaria became a member of the EU, leading to 
the Code was largely displaced by the seven European regulations appli- 
cable to Bulgaria." 
Currently, for relationships which involve 


— a Bulgarian and a European element, the Regulations apply; as for the 
matters not covered by the Regulations, the Private International Law 
Code (PILC) applies; 

— a Bulgarian and an extra-European element, the PILC applies; 

— as regards a number of States, bilateral treaties on legal assistance 
apply. Nonetheless, the thrust of some international conventions in the 
field of private international remains unclear. 


9. Consumer law 


This branch of law is relatively new to the Bulgarian legal system (al- 
though separate norms of protective nature can be found as early as the be- 
ginning of the 20" century). The new and relatively coherent regulation?" 
has been adopted under the influence and pressure of European law. 
However, this regulation has not been earned — it was totally “imported” 
from outside. That is why it reveals the typical weaknesses of any granted 
freedom and any unearned achievement. In spite (or perhaps as a result) of 


? D.V. 42/2005, La. D.V. 47/2009. 

% See the introductory notes to the edition “International Private Law", Part I 
(Международно частно право, част I)., 3rd edition, Sibi, 2009 by Musseva, B., рр. 10- 
11. 

27 The main and most important Act in this field is the Consumer Protection Act, 
D.V. 99/2005, 1.а. D.V. 42/2009. It is however not a codifying act, because of the 
existence of numerous further dispersed regulations in dozens of legal acts. 
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closely following the respective Directives in this field, Bulgarian regu- 
lation has the following weaknesses: 


— Incomprehensibility, which is apparent in some cases of poor trans- 
lation of the Directives; 

— incoherence with the remaining part of the legislation, which arises 
from the mechanical introduction of an alien model (a Directive) into 
the organism of national law; 

— gradual fading of the codification idea in consumer law — along with 
the Consumer Protection Act (CPA), which is consistent by nature, 
separate provisions “swarmed” in the Tourism Act, Consumer Credit 
Act, E-trade Act, and there appeared a lot of provisions regarding ad- 
vertising of various types of products. 


All this is combined with a lack of interest, unawareness and inactivity on 
the part of consumers. It was not until the most recent couple of years that 
consumers started to realize their rights and dare enforce them. This re- 
vealed the unfortunate face that injured interests are comparatively un- 
important and not worth defending through the courts. 

The big problem for the Bulgarian consumer law may not differ too 
greatly from the difficulties faced by the European consumer law. Like an 
infection carried in the blood, the one affects the other. Therefore, Bulgar- 
ian consumer law — just like its European counterpart — suffers from a lack 
of a systematic approach; inner controversy; excessive measures; inade- 
quacy of means and vagueness of the boundaries which the legislator is 
entitled to reach. 

The extent of this negativity is easily seen in a comparison between the 
classical and “pure” PECL and the DCFR?5, which abounds in acquis com- 
munautaire admixtures. 

The structure of the CPA resembles more a collection rather than a sys- 
tem. 

Firstly, it has provisions regulating duties to inform for the benefit of 
the consumer. However, in the case they are not in any way “general rules” 
of “information legislation”, but specific regulations such as type of label- 
ling, user guides and price labelling, i.e. all concerning tangible property. 
Thus CPA does not make the connection and does not contain provisions 
for many specific cases (such as bank services, payment operations). There 
are special supplementary and varied provisions scattered through the CPA 
that do form a sort of systematic approach to the information which must 
be provided to the consumer, (for instance when entering into consumer 
contract, concluded outside the merchant location — art. 46, distance- 


?* For the latest version of the DCFR see Principles, Definitions and Model Rules of 
European Private Law, Draft Common Frame of Reference, outline edition, Sellier, 2009. 
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selling — art 52, 54, notifications for price reduction — art. 63—65, time- 
sharing — art. 151). There are of course other legislative duties regarding 
information dispersed throughout other legislation — for instance the Elec- 
tronic Commerce Act, Credit Institutions Act and the continually multi- 
plying regulations of the capital markets. 

Therefore, the regulation of information provisions in the CPA cannot 
claim to be sufficiently systematic, nor complete. 

The CPA regulated the misleading and comparative advertisement until 
2007, which is now regulated in art. 32—34 of the Competition Protection 
Асі. 

In compliance with the European directives the CPA also regulates 
contracts entered into outside the merchant location (art. 43—47), distance- 
selling (art. 48—61), illicit means of sale (art. 61a—68a) and disloyal com- 
mercial practices (art. 68b—681). 

A major part of the provisions of the CPA (art. 69-142) are concerned 
with sales to consumers. This regulation creates a regime parallel to the 
general regime of sale in art. 183 and subsequent provisions in the AOC. 
The basic differences between the general regime and that of the consumer 
sale are in the following ways: 


— defects (under AOC) are almost a complete mirror image to that de- 
tailed under “non-complicance” (under CPA); 

— the number and volume of rights for the seller relating to defect/non- 
compliance in the classical and the consumer regulation are the same; 

— despite the buyer having complete freedom to choose which one of his 
rights to exercise under the classical regime, under consumer sale, the 
exercise of rights follows a strict and cascaded hierarchy (repair-replace- 
price reduction-rescission); 

— to compensate for the restrictions on the exercise of rights, the statutory 
time frames have been extended for non-compliance (2 years under 
CPA as against 6 months under AOC) 

— This time extension however, does not constitute an unconditional 
benefit: a presumption (for the benefit of the consumer) of non-compli- 
ance from the moment of sale is only operative for the first 6 months 
(and that it has not been provoked by the faulty actions of the consumer 
himself). 


In conclusion, the Bulgarian legislator gives to the consumer with one 
hand and takes with the other. Therefore a naive extolling of the European 
beneficial influence is not appropriate in this case. 

The legislation introduced with respect to European law regulation has 
not extended to the liability for defective goods, i.e. that type of non- 


29 DV. 102/2008, l.a. D.V. 42/2009. 
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compliance that causes damage outside the good to other property and 
persons. The damages caused by the purchased goods have not been regu- 
lated in Bulgarian law but have been given a particular and unsystematic 
regulation by case-law. 

The second core of the CPA — along with the regulation of consumer 
sales is the regulation of discriminatory clauses in consumer contracts 
(143-148). This has, shortly after being passed, also been decodified. Spe- 
cial prohibitions for discriminatory clauses in the Consumer Credit Act and 
the Payment Services and Payment Systems Act were added to those pro- 
visions already included in the CPA. 

Lastly, the CPA introduces regulation for timesharing agreements 
(art. 149—161). 


III. The influence of the European (private) law 


First of all, it should be stated that the meaning of the term “European pri- 
vate law" is not fully clarified. 

The most significant impact of European law upon the Bulgarian legal 
system concerns its administrative aspect, especially specific requirements 
regarding certain products. 

Considerable influence has been exerted by European company law 
upon the Bulgarian Commercial Act; however, this will be considered in 
detail by my colleague Таша Bouzeva.?? 

In the field of private law, probably the most important "transplant" is 
consumer law, which has just been considered. The largest part of the 
European Directives on consumer protection are “codified” in the Con- 
sumer Protection Act. However, in recent times this concealed attempt at 
codification has continued to fail because the regulation is spread across a 
number of other acts as well. 

The result of the long ongoing harmonization of Bulgarian law with the 
European law — almost constantly painful, yet having some, moderately 
satisfactory, results — is regulation of enormous volume and poor quality, 
which has lost its systematic structure. 

Thus, currently operating in Bulgaria are: 


— 334 acts and 
— 2478 subordinate legislation instruments.” 


3° See Bouzeva, infra, pp. 351 et seq. 

31 See supra. 

? Data collected by the author himself, due to the lack of official statistics in this 
field. 
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Maybe these numbers do not seem frightening, but one should add thereto 
all the 


— Regulations of the bodies of EU/EC/EEC, the number of which I dare 
not know. 


The evil does not end here. It is supplemented by “the necessary evils” 
arising from the practice of the European Court of Justice, which can sup- 
plement and modify the literal meaning of legal prescriptions. 

However, the big problem is not the quantity, but the instability. 

The latest National Assembly has adopted 221 acts within a year (2005— 
2006), one half of which (113) are not new- they are amending Acts. In 
other words, one half of the legislative produced is worthless in principle 
and has to be constantly remade. 

Some of the most drastic cases of this endless amendment" process in- 
volve 


— the Commercial Act — 44 times (2,5 times a year); 

— the Act on Ownership and Use of Farm Land — 46 times (2,5 times a 
year); 

— the Civil Procedure Code (repealed) — amended 68 times, 50 of them 
being in the last 18 years (3 times a year in this period); 

— the Civil Procedure Code (new, operative for one year exactly), which 
has already been amended 5 times (5 times a year); 

— the 1991 privatization legislation, which at the legal level only has been 
amended more than 60 times (about 4 times a year). 


All this takes place against a background of the burial of about 250 Acts, 
repealed within the period 1990 — 2009.7 


IV. Pros and Cons of Codification 


In Bulgaria it is traditionally assumed that the absence of civil codification 
is a serious weakness of the legal system. It is probably this view that con- 
stantly gives life to new codification initiatives. 

In the 1970's a draft Civil Code was developed. However, in spite of its 
worth, it gradually sank into oblivion. Its revival would hardly make sense 
today, as it is morally outdated. 

In the year 1999 several jurists of retirement age, who were close to the 
ruling authority, publicized a serial draft of the Civil Code. The draft was a 


33 Data are current as to the end of February 2009. 
%4 Data collected by the author himself, due to the lack of official statistics in this 
field. 
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purely mechanical aggregate of the acts operative in the Bulgarian King- 
dom at the beginning of the 20" century. The draft contained detailed regu- 
lation for bee swarms leaving a hive, however, it did not have even one 
single provision for dealing with the new ways of concluding contracts via 
Internet.” Soon after the draft was publicized, the ruling authority was no 
longer in power, and thus the damage was limited. 

Recently — in the midst of the government's mandate? (about the year 
2006) — the idea of codification emerged again. This time matters were set 
on a more serious basis — a group was formed with the Minister of Justice 
which had to answer the question whether it was necessary to adopt a new 
Civil Code. For the time being the results of the work of this group are 
unclear. Probably, the latter will not outlive the end of the present legis- 
lature's mandate. 

The impression I have is one of vague objectives, unspecified means 
and dubious motivations of those aiming at codification of civil law. 

The advantages of codification are clear — stability and consistency of 
law, and systematization of matters. However, the disadvantages are less 
frequently discussed. Stability may degenerate into fossilization, consist- 
ency may remain only within the Code and be totally missing from the 
special acts; systematization may turn out to be an ignis fatuus, and the 
texts of the "single code" may be derogated by the court practice contra 
legem. 

What is meant? Let me explain it using an example. 

In Bulgaria the basic regulation of sale is found — as might be presumed 
— in ће AOC”. However, if the sale is a commercial one, the supplemen- 
tary derogating rules of the Commercial Act? (CA) will apply to this 
regulation. If an international element is added, the regulation of both the 
AOC and the CA will turn out to be inapplicable, as that is the realm of the 
Convention on International Sale of Goods. And lastly, if the buying party 
is a consumer, none of the said acts will apply — falling instead under the 
Consumer Protection Асб. However, if the party concerned is the seller 
(for instance, in a shop selling second-hand goods), it is again the good old 
AOC that will apply. And so, the circle — which turned out to be a rather 
broad one — closes. However, upon closing it does not cover everything. 
Because, if leasing was chosen, instead of the classical purchase and sale, 


35 For criticism of this draft, see Popov, P. and Takoff, Chr., About the draft for a 
new Civil Code, redaction from September 1999, in Търговско право, No. 1/2000, pp. 3 
-8. 

The former government is meant, the mandate of which ended in July 2009. 
7 Art. 183 ff. 

75 Art. 318 ff. 

° Art. 69 ff. 
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and that leasing was financed by a third person, then the Consumer Credit 
Act will “show its colours” as well. And if the subject matter of the sale is 
securities and not goods, the Act against Market Abuse of Financial In- 
struments^ will apply, the latter derogating the rules on invalidity in cases 
of bad faith (error and deception) and reducing the conflict with law 
— from a ground for voidance — to an almost innocuous administrative 
sanction. 

Further complicating matters, if the item of sale is food, and the said 
food is a banana, the European regulation on the form, spots and curvature 
of bananas — European by origin and insane in its essence — will have to be 
applied. 

This example illustrates another particularity typical of both the present 
time and the Middle Ages. Bulgarian contract law starts to resemble 
mediaeval guild law. It consists of at least three regulatory complexes 
— business to business, business to consumer, consumer to consumer. Only 
the last one of them — consumer to consumer — is regulated by classical 
contract law. The other two fields are regulated by commercial and con- 
sumer law, respectively. 

Ultimately, what is left of the advantages of codification? Stability is 
missing, inconsistency is immanent, systematization is impossible. It is not 
codification time now. The world is not orderly; law cannot be orderly, 
either. The European legislator is not quite sure of the direction he has 
taken. 

I will take the liberty of illustrating that point using a typical example. 
For a number of years the accessibility of information has been regarded as 
a panacea, and was assumed to be the consumer's salvation. Recently, it 
has turned out that the easiest way to achieve consumer disinformation is 
to flood him with information of indigestibly immense volume. This will 
require that whole fields of consumer law be reconsidered, and very soon. 

In this respect, if a comparison is made between PECL and DCFR 
(which includes large amounts of text due to the intervention of Acquis 
Group) it becomes clear that the influence of European law upon classical 
civil law is neither always, nor necessarily favourable. 

And now, returning to Bulgaria, I have to draw the conclusion that 
— probably, darkening the colours a little — the authors of the Code's drafts 
have one main goal — to immortalize themselves, albeit in a Herostratic 
way. 

In order to finalize my pleading against the codification of civil legis- 
lation, I will submit one more — purely pragmatic — argument taken from 
the very recent past. It has been one year since Bulgaria has had its new 


40 р.у, 84/2006, l.a. D.V. 52/2007. 
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Civil Procedure Code". Probably, many of the ideas of some of the 
creators of this new Code were pure and bona fide ones. However, the final 
outcome is more than disappointing. The principle of ut desint vires tamen 
est laudanda voluntas is not valid in law and legal technique. The new CPC 
has yet to disclose its numerous weaknesses. The legislator has yet to cor- 
rect its errors (until now, for one year of operation, it has undergone no 
less than five" amendments). However, what is irreparable, is 1) crossing 
out with a sweep the whole court practice under the previous CPC, and 2) 
striking out — with a sweep, again — the only valuable textbook of Bul- 
garian civil procedure," which, I’m afraid, will remain the only worthful 
one for an indefinite time into the future.^ 


^^ D.V. 59/2007, La. D.V. 47/2009. 

? Meanwhile, for the time between March 2009 and July 2009 (less than 5 months), 
the amendments amounted already up to 9(!). 

13 See Stalev, Zh., Bulgarian Civil Procedure Law, ed. 1—ed. 9. 

“ The paternity of the new CPC is denied by all those who earlier — with overt or 
hidden pride — used to claim it. Of the three arguments for its adoption: 1) we have 
already made it; 2) Europe wants it, and 3) money was granted for the draft, we have 
spent it, and it would be a shame if everything is brought to naught — the first argument is 
strange, the second one — deceitful, the third one, disgraceful. So, I do sincerely hope that 
soon we will not have to listen to such or similar argumentation in connection with — God 
forbid — a new Civil Code. 
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I. Introduction 


Croatia's private law system began a period of intensive development with 
the declaration of sovereignty and independence in 1991. The previous 
public ownership model, of self-managed socialism and the collective ad- 
ministration of the economy were abandoned, and a complex process of 
political, economic and legal reforms began. A free market economy was 
introduced and Croatia started to develop the modern private law system 
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needed for this type of economy. Privatisation and denationalisation were 
carried out and the system of social ownership was abolished. Many new 
laws and regulations have since been adopted in the areas of law relating to 
commerce, real property, obligations, family, succession, finance and 
bankruptcy. Parallel to private law codification, it was necessary to adjust 
the legislation for a free market economy and to harmonise it with the 
acquis communautaire.' Harmonisation activities were particularly inten- 
sive in 2005 when Croatia officially started negotiations for its accession 
to the European Union.? 


II. General Survey of the Croatian Private Law System 


1. A Historical Survey of the Croatian Private Law System 


Until 1945, the Croatian private law system had developed predominantly 
under the influence of Austrian private law and was at the same level as all 
other contemporary legal systems in Central Europe. The most important 
law was the Austrian ABGB (Austrian Civil Code, ACC) which had been 
applied in the Croatian territories since 1853. Furthermore, the land regis- 
ter, civil proceedings, ex parte proceedings, the service of notaries public 
and a number of other services were also organized around the model pro- 
vided by Austrian law. The ACC had been applied as the main source of 
legislation for Croatian civil law norms ever since it was introduced in 
certain Croatian territories? and continued to apply until the end of World 
War II. 

After 1945, the Croatian private law system was no longer part of the 
circle of continental European legal orders and became a component part 
of the legal circle of socialist countries. The development of the entire 
legal system (and thus of its private law component as well) was aimed at 


' The process of adjustment to the acquis communautaire started within the frame- 
work of obligations that Croatia accepted by signing the Stabilisation and Association 
Agreement between the Republic of Croatia on the one part and the European Com- 
munities and their Member States on the other (Official Gazette NN — International 
Agreements, 14/01). See the English version at <http://narodne-novine.nn.hr/clanci/ 
medunarodni/328068.html>. 

? More about the process of negotiations at <www.eu.pregovori.hr>. 

? The Austrian Civil Code (A/Igemeines Bürgerliches Gesetzbuch/ABGB), which is 
called Opéi gradanski zakonik/OGZ) in the Croatian language, was gradually introduced 
in certain Croatian territories in the long period from 1812 to 1853. It was introduced in 
the territory called the *Croatian Military Border" in 1812, in Istria in 1815, in Dalmatia 
in 1816 and in other parts of Croatia in 1853. For further details, see Gavella, N.: Die 
Rolle des ABGB in der Rechtsordnung Kroatiens, Zeitschrift für Europäisches Privat- 
recht, 4/94, s. 603 et seq. 
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the development of a socialist society. The main features of the legal sys- 
tem at the time were collective social ownership and a planned economy. 
This had a negative impact on the subsequent development of private law 
which, because of its foundation on individualistic concepts of the right of 
ownership and the autonomy of individuals, did not correspond to the 
accomplishment of the collectivistic goals of the socialist legal concept. 
Many classic legal institutions and private law principles were deformed 
and many traditional private law rules were repressed or modified." 

As opposed to public law, which assumed a dominant role in the socia- 
list legal order, private law became extremely marginalised. Private law 
legislation therefore developed at a very slow pace. For this reason, even at 
a time when Croatia was a part of the socialist legal order, the ACC still 
played a very important role in the regulation of private law relationships. 
This was apparent in that the provisions of the ACC continued to be 
applied in practice, despite the fact that the ACC had “lost its legal force" 
as the result of the Act on Invalidity of Regulations Adopted Prior to 6 
April 1941 and During the Occupation. However, the ACC provisions 
were no longer applied as positive law but only as “legal rules”. Private 
law relationships that were not provided for in the positive body of law 
were regulated in accordance with the content of the ACC provisions. With 
time, some ACC provisions lost their meaning where private law relation- 
ships were concerned. Eventually, a number of the ACC provisions could 
no longer be applied to the new legal relationships arising from the domi- 
nant impact of the collectivistic socialist legal order (e.g. public ownership 
relationships). A number of new regulations were adopted to provide for 
particular private law segments and they gradually eliminated the need for 
the application of the relevant ACC provisions.” However, some private 


^ For real property law see II.3 below. 

? Official Gazette of the Federative National Republic of Yugoslavia (FNRY) no. 86/ 
1946. 

é The ACC provisions were applied as legal rules on the basis of Article 4 of the Act 
on Invalidity of Regulations. Their application was permitted where legal relationships 
were not provided for in the positive regulations, namely where the existing loopholes in 
the legislation had to be closed. Even then, their application was possible only if the legal 
rule to be applied did not conflict with the regulations of the new legal order. 

7 As early as 1946, a Basic Marriage Act was passed followed by an Inheritance Act 
in 1955. The Obligations Act was passed in 1978 and the Act on Basic Ownership 
Relationships in 1980. 

* In the former Socialist Yugoslavia, there was no unitary Civil Code providing for 
the most important private law segments. At that time, it was not possible to introduce a 
Civil Code because of the complicated division of jurisdiction of individual private law 
segments between the Federation and its socialist republics. The jurisdiction changed 
with time and the republics progressively assumed jurisdiction for the regulation of indi- 
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law segments remained unregulated in positive law until the end of the 
socialist period and the ACC provisions continued to be applied as legal 
rules." 


2. The Idea of Codification 


After the independence of Croatia and the introduction of a market econ- 
omy development began on a modern private law to correspond with the 
new economic system. A reintegration of the Croatian private law system 
into that of the Continental Europe (in particular Central Europe, i.e. the 
German circle) took place. The aim was to bring the Croatian private law 
system back into the circle to which it had historically belonged before 
1945. The main idea behind codification was to establish a new private law 
system based on private ownership and entrepreneurial and market free- 
doms as the basis of the new economic, legal and social structure of the 
Republic of Croatia. A particularly important task was to harmonise the 
Croatian private law system to the acquis communautaire. Ever since 
Croatia acquired the status of a candidate country for the European Union, 
the harmonisation of Croatian law with the acquis communautaire had be- 
come one of the priorities of Croatian legislative reform. Every year, 
Croatia adopts a National Programme for the Accession to the European 
Union, which contains an annual plan for the harmonisation of Croatian 
legislation with the acquis communautaire. 


3. The Process of Codification 


The reform of the Croatian private law system has been developing pro- 
gressively. The process did not begin with the adoption of a comprehen- 
sive civil code.'^!! Instead, the legislature opted for a segmented approach 


vidual private law segments (family law, succession law, condominium ownership and 
housing law, et al.). 

? For example, the provisions of the ACC were applied in contracts for gifts and 
donations, loan contracts and servitude contracts. 

10 Ever since the initiation of the reform, some legal theorists have advocated the 
development of an integrated Croatian Civil Code (see Gavella, N.: Theses for a 
Development of an Integral Croatian Civil Code, Zakonitost, 5/1992). However, the pro- 
posal has never been discussed at an academic level or within the institutions responsible 
for the implementation of legislative changes. 

И Such a process of codification was mostly justified by the need to lay down 
appropriate regulations for those private law areas that were essential for the develop- 
ment of a market economy and whose previous structure, because of its foundation in the 
socialist body of law, did not respond to the needs of a market economy. To some extent, 
such a segmented approach resulted from the complex structure of the previous Croatian 
private law system, determined by a division of responsibility for the adoption of private 
law regulations between the federal state and the republics as its constituent parts. At the 
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— individual private law areas were gradually regulated by separate acts. 
The first private law segments to be reformed were those whose regulation 
was a prerequisite for the smooth development of a free market economy 
(company law, property law, labour law, etc'*). Other legal areas which did 
not have a crucial impact on the economic development of the country 
(e.g. succession law"), or those whose regulation had already corre- 
sponded to a market economy (e.g. contract law), were only reformed 
afterwards. 

At the legislative level, the reform has now been substantially com- 
pleted. A large amount of 